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Health for all
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O The Pandemic Agreement responds to global coordination deficits during the COVID-19 pan-
demic. It seeks to improve preparedness for future pandemics by fostering cooperation with-
out jeopardizing national sovereignty. However, national discontent could have a negative
impact on the negotiations.

O Fears that national sovereignty or the protection of human rights could be undermined by
the Pandemic Agreement or the World Health Organization (WHO) are unfounded, as na-
tional legislative and decision-making processes will remain decisive.

O The stated goal is concluding the negotiations by May 2024, although there are still some
points of contention.

O The realistic concern is that the WHO will end up lacking sufficient competences and re-
sources and will not provide an effective framework for preventing and responding to future
pandemics, rather than becoming a "world health police" with invasive powers of interven-
tion.

O The pandemic agreement should be seen as an opportunity to positively transform lessons
learned from the COVID-19 pandemic into clear and transparent rules to prevent future pan-
demics.

regarding the cause of the outbreak, lack of co-
Initial situation - a slide into crisis as  ordination among member states and lack of
an unsatisfactory scenario solidarity in the distribution of personal protec-

tive equipment, medicines and vaccines were
The dynamics of the COVID-19 pandemic have  criticized. National self-interest and the lack of
confirmed the pandemic cycle from initial panic ~ binding international rules in many areas have
to subsequent non-compliance: While policy-  taken a heavy toll in the form of human lives.
makers initially had to focus on short-term
emergency measures, the openness to compre-
hensive reforms has declined as the pandemic

According to the lessons learned from the crisis,
the WHO's existing toolkit and the International
Health Regulations (IHR), need a fundamental
overhaul. In the event of a new pandemic, the

subsides, especially as new geopolitical chal-
lenges shaped the international agenda with
Russia's invasion of Ukraine. As the pandemic
spread to more and more countries in 2020, it
became apparent that both national health sys-
tems and international health coordination were

scope of the IHR remains limited. As a result, as
early as 2020, a broad coalition of countries
spoke out in favor of drafting of a pandemic ac-
cord. In the future, it shall not be the financially
strongest countries who will be in pole position
for the purchase of vaccines and therapeutics.
Selfishness shall give way to solidarity. And the
sooner the international community can take

largely ill-equipped for such an event. In particu-
lar, the unclear criteria for declaring a pandemic,
insufficient financial resources for the World
Health Organization (WHO), lack of transparency
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countermeasures in the event of disease out-
breaks, the sooner they can be contained with
existing means. Against this background, a spe-
cial Intergovernmental Negotiating Body (INB)
was established by the WHO General Assembly
in December 2021. This body is meant to draw
up an international “convention, agreement or
other international instrument on pandemic
prevention, preparedness and response”, or
“pandemic agreement” in short.

In both instruments, issues of distributive jus-
tice, access and benefit-sharing, capacity build-
ing and financing have played important roles.
The WHO secretariats of both negotiation pro-
cesses are therefore working to ensure that both
processes are as coherent, complementary, and
coordinated as possible. They are expected to
conclude as early as the WHO General Assembly
in May 2024 - although many points still remain
controversial. Additionally, in view of the upcom-
ing elections in the USA, the EU and India, the
tendency towards domestic navel-gazing is esca-
lating considerably with each passing month.

Criticism and fears

Critics, especially representatives of non-govern-
mental organizations and groups, but also the
scientific community, consider both negotiation
processes to be non-transparent, as most of the
negotiations are held behind closed doors. This
would also give space to those who peddle mis-
information about the pandemic agreement out
of vested interests. However, claims that a pan-
demic agreement would waste scarce financial
resources and grant the WHO too broad rights
that threaten the national sovereignty of its
members are false and are refuted below.

Sovereignty and Subsidiarity: Safeguarding
National Responsibility

During the debate on a pandemic agreement,
concerns were raised about an impermissible re-
striction on national sovereignty. However, a
closer look at the drafts so far shows that this
concern is unfounded: the proposals aim at effi-
cient cooperation to tackle global health crises.

' See e.g. Art. 3, No. 5 and Art. 19 of the "WHO Inter-
governmental Negotiating Body. Proposal for negotiat-
ing text of the WHO Pandemic Agreement"; for better
readability, the word pandemic agreement is used in
the following.

21t remains to be seen whether exclusions from valid-
ity of states will be invoked for this purpose. The

National legislative processes will continue to be
crucial for action on the ground, but resources
should be shared to be able to solve crises faster
and more effectively together.

If, at the end of the negotiations, there is a treaty
text by which the states commit themselves un-
der international law, this would also provide an
opportunity for national action in the sense of in-
ternational coordination and support. No coun-
try can be forced to join such a system. However,
such accession may be in the common good and
in one's own interest. The drafts repeatedly un-
derline the importance of national sovereignty.
Countries like China or the USA will not be se-
duced into anything. Germany is also subject to
its own constitutional limits. The implementa-
tion of measures shall consider national possibil-
ities and capacities.” The pandemic agreement
must therefore be implemented in accordance
with national sovereignty, supplemented by the
assumption of international responsibility.?

In principle, WHO decisions do not have direct
legally binding effect on its Member States. The
WHO is an intergovernmental organization and
the decisions of its body, the General Assembly,
are primarily recommendations to the member
states. The transposition of these recommenda-
tions into national law is the responsibility of the
individual states.®> Operationally, the WHO also
has limits and will not decide, for example, on
the provision of vaccines, diagnostics, and ther-
apeutics in the contracting states even after a
pandemic agreement enters into force. There
are no automatisms and no right to intervene,
and this would apply for a pandemic agreement
as well.

Overall, it should be noted that fears of a re-
striction on national sovereignty are not con-
firmed in the current negotiation documents.
The pandemic agreement is not intended to pro-
vide for the circumvention of national compe-
tences or the creation of a supranational body
that intervenes directly in national affairs. Such
a request would also have no prospect of inter-
national consensus, which is needed for an
agreement supported by all states. On the con-
trary, the pandemic agreement strives for

current version of the pandemic agreement no longer
provides for the possibility of exceptions.

3In Germany, for example, the International Health
Regulations (IHR) have been regulated in a separate
law and in the Act on the Implementation of the Inter-
national Health Regulations (2005).


https://apps.who.int/gb/inb/pdf_files/inb7/A_INB7_3-en.pdf
https://apps.who.int/gb/inb/pdf_files/inb7/A_INB7_3-en.pdf
https://www.rki.de/DE/Content/Infekt/IGV/Gesetz_IGV_de-en.pdf?__blob=publicationFile
https://www.gesetze-im-internet.de/igv-dg/
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effective global cooperation without jeopardiz-
ing the core principles of national sovereignty. It
presupposes free decision-making by each
country for the final document to be effective.

Democratic processes and adherence to a
rules-based approach, even in times of pan-
demic

Since decisions in the bodies of the WHO are
based on democratic principles, scientifically un-
derpinned, and steered by none other than the
member states, the fear of the omnipotence of
the WHO is also unfounded.* However, its mem-
ber states have a responsibility to participate in
the opinion-forming debates and to raise their
voices in order to actively shape the direction
and results of the organization. The WHO Gen-
eral Assembly is decisive for the strategic orien-
tation. The WHO operates within a cooperative
framework. Although the implementation of the
annually agreed work program still has to be car-
ried out mainly through voluntary contributions
from member states or third parties, there are
plans to rely more on fixed contributions in the
regular budget in the future in order to ensure
long-term and independent financing security.’
The member states therefore agree on the work-
ing program, which gives rise to the right to joint
financing with equal consideration of different
projects. The decision is exclusively in the hands
of the member states.®

The idea of the WHO as an opaque, autocratic
organization is therefore inaccurate. Even if only
a minority of its members are democracies in the
sense of a free democratic basic order according
to the European understanding, the WHO itself
is a platform for democratic decision-making
among its 194 member states, whose common
goal is to protect global health.

“The WHO's working program is defined by its assem-
bly of all member states, the World Health Assembly,
and the Executive Council (Council) (Articles 9 and 10
of the WHO Constitution). According to the Rules of
Procedure of the World Health Assembly, each country
has one vote (cf. Rule 69).

5 At the 75th WHA Assembly in May 2022, it was de-
cided under Decision 75(8) to gradually increase the
fixed contributions to 50% by - ideally - 2029, and by
2031 at the latest.

6 Of course, within the commonly agreed working pro-
gram, certain projects that have received earmarked
grants can be implemented more quickly than those
for which funds have yet to be raised. The General As-
sembly of the WHO "supervises the financial policy of
the Organization" (Art. 18f, 55 and 56 of the WHO Con-
stitution).

Since its inception, the WHO has established it-
self as a linchpin in global health policy, with
great political and financial support, especially
from Germany. A central aspect of its approach
is the promotion of increased cooperation with
other organizations and their representatives.
This collaborative approach is not only a re-
sponse to the complexity of modern health
problems, but also a practical expression of the
WHQO's core structural principles, which are also
reflected in the pandemic agreement.” Compati-
bility and coherence are at the heart of this, play-
ing in all meetings dealing with the pandemic
agreement.® Such principles apply not only to
the instruments within the WHO, but also to the
activities of the other actors in multilateralism.
However, it will be important for the pandemic

-----

_____

currently negotiating how to use clear and relia-
ble criteria to identify a potential global pan-
demic in good time, so that appropriate
measures can be taken at a stage in which fur-
ther spread can be slowed down as effectively as
possible. On this basis, the official "declaration
of a pandemic emergency" would be a response
to the criticisms made during the initial phase of
the COVID-19 pandemic. Such a definition ulti-
mately means greater transparency and legal
certainty. The WHO should not and cannot act
either by surprise or on its own, but according to
calculable criteria and thus in the interest of all.

Money and Governance: Between National
Resources and Global Responsibility

The discussion about the forthcoming pandemic
agreement raises questions about the resulting
financial obligations of the member states.
There is no question that these are serious com-
mitments that no one will want to make without

”The pandemic agreement stipulates that where activ-
ities affect the areas of competence of other organiza-
tions or treaty bodies, appropriate steps shall be taken
to promote synergies, compatibility and coherence
(Article 25)

8 Health Policy Watch quotes the co-chair of the Work-
ing Group on Amending the International Health Reg-
ulations (WGIHR), New Zealander Dr Ashley Bloom-
field, as saying that "complementarity, coherence and
continuity" were the main themes of a joint meeting
with the INB.

% In its report on the response to the Covid-19 pan-
demic, the Independent Panel on Pandemic Prepared-
ness and Response (IPPPR) recommended strengthen-
ing risk communication, especially in pandemics, in or-
der to ensure up-to-dateness of information, transpar-
ency and accountability (see p. 59).



https://apps.who.int/gb/bd/pdf_files/BD_49th-en.pdf#page=6
https://apps.who.int/gb/bd/pdf_files/BD_49th-en.pdf#page=178
https://apps.who.int/gb/ebwha/pdf_files/WHA75-REC1/A75_REC1_Interactive_en.pdf#page=1
https://apps.who.int/gb/bd/pdf_files/BD_49th-en.pdf#page=6
https://apps.who.int/gb/bd/pdf_files/BD_49th-en.pdf#page=6
https://apps.who.int/gb/inb/pdf_files/inb5/A_INB5_6-en.pdf
https://healthpolicy-watch.news/are-the-three-pandemic-negotiations-bringing-a-safer-world-closer/
https://theindependentpanel.org/wp-content/uploads/2021/05/COVID-19-Make-it-the-Last-Pandemic_final.pdf
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a convincing concept and structure. However, a
closer look at this question shows that the fears
need to be placed in a broader context.

The pandemic agreement emphasizes the need
to create appropriate governance structures and
strategies based on international guidelines.
This focus aims to provide a framework for effec-
tive prevention, preparedness, and response to
future health crises. However, the pandemic
agreement does not provide for a specific per-
centage of financial allocation of national health
budgets.

In any case, the pandemic agreement will not
contain any agreements that serve to finance
WHO structures beyond the administration of
the treaty. Rather, it is about encouraging and
supporting member states to prioritize national
resources for health according to their capacities
and needs.™°

Once the negotiations have concluded, it re-
mains to be seen whether sufficient financial re-
sources will actually be channeled into pandemic
preparedness, prevention and response in ac-
cordance with the individual situations of the
member states. Past experience with the imple-
mentation of the International Health Regula-
tions (IHR) suggests that a pandemic agreement
should require a stronger financial commitment
in order to be effectively implemented." So far,
at least, the pandemic agreement underscores
the need for national governments to provide fi-
nancial resources for pandemic prevention and
response. The flexibility of the agreement makes
it possible to consider the individual context and
requirements of each country, while ensuring
that an adequate response to future health cri-
ses is ensured.

Protection of individual rights and freedoms

In the midst of the ongoing debate about the fu-
ture organization of the global pandemic re-
sponse, concerns are being raised about the
concrete possible restriction of individual rights
and freedoms. Some of the accusations go so far

0 Each party should therefore establish, implement,
and adequately fund an effective national coordinating
cross-sectoral mechanism, in line with its national ca-
pacities. (cf. Art. 17 of the Pandemic Agreement)

"n its first report in September 2020, the IPPPR found
that the majority of the recommendations from the
IHR had not been implemented, as they were consid-
ered non-binding (p. 15f.).

"2 Article 2 clearly defines these primary objectives. The
criticism is even refuted by the clear focus on the

as to claim that a pandemic agreement ulti-
mately curtails human rights, introduces com-
pulsory vaccination, or uses digital vaccination
passports for mass surveillance.

However, a closer look at the fundamental prin-
ciples and goals of the current draft of the pan-
demic agreement shows that they are primarily
intended to effectively contain potential pan-
demics and thus protect the lives of individuals,
reduce the burden of disease on the general
public and preserve essential livelihoods.' Any
agreement must respect the fundamental prin-
ciples of international law. There is neither the
intention nor the mandate to minimize personal
freedoms - the opposite is the case.

Effective and focused pandemic con-
trol: Core contents of a pandemic
agreement

The negotiation of the pandemic agreement
raises important questions concerning the bal-
ance between pandemic prevention and prepar-
edness, as well as the fair distribution of re-
sources. Compared to the first zero draft, which
showed a strong focus on preparing for a pan-
demic outbreak or responding to a pandemic
with neglect of preventive approaches, the cur-
rent draft increasingly includes statements on
prevention. The German and European repre-
sentatives continue to push for a balanced ap-
proach that emphasizes both preparation and
prevention.' While the potential availability of
vaccines and therapeutics is important to re-
spond to unexpected health crises, extensive
prevention efforts must not be neglected. The
WHO has promoted prevention measures in the
past and will continue to stress the need for
early detection and containment of outbreaks,
as this would make epidemic-related measures
with restrictions on social life unnecessary.

Regarding pandemic preparedness, important
lessons can be learned from the approaches
taken during the COVID-19 pandemic, specifi-
cally from the distribution of vaccines (COVAX).™#

protection of human rights and national sovereignty in
Article 3.

13 See, for example, the text proposals of the European
Union of 28.02.2023, which proposed to insert a new
Chapter Il entitled "Prevention, detection and report-
ing of pandemics".

4 COVAX should deliver COVID-19 vaccines for all
based on solidarity and equity. Some obstacles that


https://theindependentpanel.org/wp-content/uploads/2021/05/COVID-19-Make-it-the-Last-Pandemic_final.pdf
https://www.eeas.europa.eu/sites/default/files/documents/2023/EU%20proposals%20integrated%20into%20the%20ZD%2028%20March.pdf
https://www.eeas.europa.eu/sites/default/files/documents/2023/EU%20proposals%20integrated%20into%20the%20ZD%2028%20March.pdf
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Transparency, civil society involvement and the
avoidance of conflicts of interest are recognized
by the WHO as key to improving effectiveness.
These experiences will serve as a basis for im-
proved cooperation and coordination to ensure
that future actions adequately address the con-
cerns of different stakeholders.

At the same time, the countries of the Global
South tend to advocate for more distributive jus-
tice. However, there is still no common vision of
the WHO and its members on how distributive
justice can actually be improved in a concrete
and sustainable way.'> Ensuring equitable distri-
bution of products such as vaccines, tests and
therapeutics remains a complex undertaking.
Member states are working to develop mecha-
nisms to ensure that all countries have fair ac-
cess. The pandemic agreement provides a plat-
form to strengthen such efforts and ensure that
resources are distributed equitably, but also im-
prove overall future measures in terms of effec-
tiveness and fairness. WHO takes the challenges
and concerns seriously and is continuously
working to create a framework that addresses
the concerns of all stakeholders. Their demo-
cratic principles and commitment to promoting
global health are at the heart of this effort to
build a better future for all. Even if the outcome
of the debate is still open, helping each other
does not diminsh national identity or sover-
eignty, but rather strengthens it. In the event of
a pandemic, if countries or entire regions of the
world cannot sufficiently ensure containment
and prevent its spread, there is an increased risk
that new variants of a disease will develop in
these countries and regions that prove resistant
to previous measures. The WHO can play a valu-
able coordinating role in this regard.

Conclusion: Don't let internationally
meaningful efforts fail because of
national resentment

Every negotiation process for international con-

ventions is accompanied by criticism. It is legiti-
mate to critically question the processes and

only became visible during implementation are now to
be circumvented in future initiatives to make access to
medical countermeasures more successful and sus-
tainable. Supply shortages are seen as the main obsta-
cle to global vaccination. COVAX' also includes a uni-
versal compensation scheme that had made it easier
for manufacturers to provide vaccines to low-income
countries.

content. It is helpful to be aware of the different
interests and interest groups that must be rec-
onciled in such a negotiation. Fears that national
competences and responsibilities would be cur-
tailed to its detriment do not stand up to a reality
check. For example, overly blunt criticism that
the pandemic agreement would be negotiated
largely behind closed doors ignores the nature
of negotiation processes and the need for confi-
dential consultations. No one will publicly advo-
cate a compromise that has not been staked out
beforehand. In other words, ever-changing ne-
gotiating positions cannot be conveyed in front
of cameras and live on the Internet. Transpar-
ency means sensible intermediate steps, disclo-
sure of interests, sharing of negotiation statuses
and essential documents. However, the negoti-
ating parties - the WHO member states - some-
times have very different views on individual
points of the agreement, and not every negotia-
tion step towards a compromise can be carried
out in public.

On closer inspection of the draft text and the re-
ality of international law, other criticisms also
have no reliable basis. In this way, the WHO will
not become a supranational institution in the fu-
ture that has direct access rights to national im-
plementation processes - as the European Un-
ion has in part in the fields of competence as-
signed to it by the Treaties of Maastricht and
later Lisbon. Civil liberties in future pandemic sit-
uations must be realized based on national leg-
islation and not on the instructions of the WHO.

A pandemic agreement does not give the WHO a
wealth of power to which the member states
would have to submit. Beyond all constitutional
boundaries, this power would not be a practical
or sensible, because only the states themselves
can establish effective health protection on the
ground. Itis more likely that the justified concern
thatin the end the pandemic agreement will only
find a common denominator that is too small
and that the problems of prevention or distribu-
tion of goods and information will not be suffi-
ciently solved in the event of a pandemic. A
toothless agreement, conspicuous by weak and

5 Health Policy Watch concludes that while there is
agreement that distributive justice must be at the
heart of future pandemic response, there is significant
disagreement on how to achieve this. And the co-chair
ofthe INB is also quoted as expressing disappointment
that member states are emphasizing distributive jus-
tice as a cornerstone of the pandemic agreement,
"without saying how it will be implemented."


https://healthpolicy-watch.news/are-the-three-pandemic-negotiations-bringing-a-safer-world-closer/
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incomplete regulations, is far more likely to be a
conceivable scenario than for the WHO to be-
come an all-powerful world health police. It is
much more realistic that after the end of the ne-
gotiations, the WHO still has too few compe-
tences and resources to be able to act effectively
in a future pandemic.

The pandemic agreement should therefore be
seen as an opportunity to ensure that much of
the international cooperation that has not been
regulated or insufficiently regulated in the past
three years can now be regulated between WHO
member states - especially everything that is not
covered by the current International Health Reg-
ulations (IHR). However, no one should allow
themselves to be seduced into turning their dis-
content with national or regional measures,
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which may or may not be justified in individual
cases, into a blanket rejection of strengthening
international responsibility. Perhaps this is the
core of a wave of criticism that has reached the
negotiations. In addition to a high level of ap-
proval for many political decisions, there was
also disappointment and outright rejection of
national decision-makers. However, restoring
the necessary social peace here requires a differ-
ent level of debate on the global health architec-
ture. The struggle for the right measures, which
also have a freedom-restricting character, was, is
and remains a genuinely national challenge that
ademocratic state will have to face whenever cir-
cumstances require it.
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