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The European Union currently faces a variety of challenges. 
Since it is constituted as a Community based on the rule of 
law, the case-law of the European Court of Justice enables 
these challenges to be pinpointed with considerable precision. 
Reason enough for the 12th Legal Policy Conference of the 
Konrad-Adenauer-Stiftung to conduct a detailed examination 
of the contribution made by the European Court of Justice to 
resolving the present challenges confronting the European 
Union.

The role played by the Court of Justice in safeguarding the 
rule of law in Europe is of special significance. Mention must 
be made here not only of the development and formulation  
of rule-of-law principles, but also of the recognition in case-
law of ways and means of providing effective legal protection 
for Union citizens as well as of prosecution and penalty mech-
anisms which the European Commission can employ with res- 
pect to the Member States in accordance with the Treaty. It 
transpires that the rule of law in Europe is far from existing 
only on paper and that there are instruments in the Treaty 
which are designed to safeguard rule-of-law institutions and 
procedures. Nonetheless, the Court of Justice authorised to 
employ these instruments is not a party in a dispute but an 
independent decision-making body. Its remit is underpinned 
by the values of the European Union. These are reflected pri- 
marily in the fundamental values guaranteed in the Charter  
of Fundamental Rights of the European Union and they find 

FOREWORD



symbolic expression in the case-law of the Court of Justice. This case-
law reveals the DNA of the European Union and makes it clear time and 
again that the individual is the focus of its action.

Of no less significance are the challenges the European Union faces in 
the tension between Union citizenship and right of residence which has 
arisen in the context of access to social security systems. The requisite 
balancing of interests the Court of Justice regularly has to undertake in 
its case-law is of crucial importance for both rightful claimants and tax- 
able Union citizens.

The conference proceedings contain views and reflections presented 
from a supreme court, jurisprudential, European policy and legal policy 
perspective on the contribution of the Court of Justice in these two areas 
of tension. The proceedings offer an overview which, given the challeng-
es currently confronting Europe, provide food for thought in the debate 
on the further development of the Community of law. We are grateful to 
the authors for their contributions. Our thanks also go to the conference 
participants for numerous judicious, critical and constructive comments.

We hope the proceedings make stimulating reading.

Berlin, December 2017 
Prof. Dr Dr h.c. Thomas von Danwitz 
Dr Franziska Rinke │ Christina Bellmann
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Ladies and gentlemen,

I am delighted to welcome you all to the 12th Berlin Legal 
Policy Conference.

Looking around this room, a former politician like me can only 
have the deepest respect for those in attendance. Every single 
one of you deserves to be mentioned in my words of welcome. 
However, there are so many Presidents, Vice-Presidents, Consti-
tutional Court Judges, Judges of the European Court of Justice, 
representatives of the legal profession and many others that I 
hope you will understand if I welcome only a few prominent 
figures by name.  

Your presence shows that our Berlin Legal Policy Conference 
has a firm place in your extremely busy schedules. We are 
especially pleased that the conference is again being attended 
by so many high-calibre representatives of the European and 
German judicial systems, legal institutions and the media. On 
behalf of the Konrad-Adenauer-Stiftung might I say that the 
presence once more of so many young lawyers is an indication 
that we are on the right path in our persistent endeavours to 
adopt new perspectives in our debates and discussions on 
legal policy issues.

WELCOME ADDRESS

Dr Hans-Gert Pöttering
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It is a particular pleasure for us to welcome the President of the Europe-
an Court of Justice, Prof. Koen Lenaerts, to today’s event. A warm wel-
come to you, Prof. Lenaerts.

We have had several opportunities to meet this year, though always 
when attending funerals – firstly in the courtyard of the Hôtel des Inva-
lides to pay homage to Simone Veil, the first directly elected President  
of the European Parliament, then at the European Parliament in Stras-
bourg and Speyer Cathedral to remember Helmut Kohl, the Honorary 
Citizen of Europe and former German Chancellor. It’s good to have you 
with us here in Berlin today.

I would also like to welcome Dr Maria Berger, Judge at the European 
Court of Justice, and Prof. Thomas von Danwitz, President of the Fourth 
Chamber of the European Court of Justice. Thank you very much indeed 
for coming.

Another warm welcome goes to the Vice-President of the Federal Consti-
tutional Court and Chairman of the First Senate, Prof. Ferdinand Kirchhof, 
as a representative of all the judges at the Federal Constitutional Court 
and, indeed, all other courts and Presidents.

Furthermore, I wish to welcome Prof. Günter Krings, Parliamentary State 
Secretary at the Federal Ministry of the Interior, representing the Mem-
bers of the German Parliament, the Bundestag.

It is a special pleasure for me today to welcome the founding fathers of 
the Legal Policy Conference: Prof. Hugo Klein and Prof. Carl Otto Lenz, two 
prominent figures in the German and European judicial systems. I would 
like to express my deep respect and heartfelt thanks to you as the found-
ing fathers who had the original idea for this conference. A warm welcome 
to you both, Prof. Klein and Prof. Lenz.

The Berlin Legal Policy Conference normally focuses on the Federal Con-
stitutional Court and its case-law. This year, however, has been marked by 
a series of extremely important national elections, so we have decided to 
widen our scope to include the European level, and thus the Multilevel 
Cooperation of the European Constitutional Courts, which includes the 
Federal Constitutional Court, the European Court of Human Rights and  
the Court of Justice of the European Union
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European integration is not the product of a single grand design. On the 
contrary, it proceeds step by step and occasionally takes detours. Looking 
back over the past few years, however, it appears that the detours have 
been increasing and getting longer, while the intervals between the chal-
lenges to be faced are getting shorter. The project of peaceful European 
integration has entered a difficult phase, but this is nothing new. The 
demands placed on the European integration project are enormous. On 
the one hand, EU citizens expect to receive protection from present-day 
risks and threats such as terrorism, war and conflict. On the other hand, 
they also expect to see a joint way forward to the future. This includes 
equipping an integrated Europe for the digital age and modernising our 
economic and social systems in the light of demographic change to en-
sure their continued existence.

Moreover, the state of the European Union is currently seen by many as 
critical, with doubts being raised about its ability to remain an effective 
force. A vague feeling of alienation and dissatisfaction among Europe’s 
population has been aggravated by a series of negative developments in 
both the recent past and the present: the financial and governmental 
debt crises in a number of euro zone countries, the refugee crisis and 
several brutal terrorist attacks over the past few years and months. This 
feeling undoubtedly also encompasses the UK’s application to leave the 
EU under article 50 of the Treaty on the European Union. However, while 
the impending exit of one of its biggest members is a severe blow to the 
European Union, it does not by any means herald its end.

As a former member of the European Parliament, perhaps the biggest 
disappointment for me is that the United Kingdom plans to leave us. We 
need to be aware that, if the European Union is continually denigrated 
over a period of years, as it was by the former Prime Minister of the UK, 
David Cameron, when I was Chairman of the PPE Group in the European 
Parliament, this will inevitably have consequences. So when the British 
people were asked to endorse continued UK membership of the EU, they 
said no.  

This teaches us that in many instances things are far from perfect, and  
if there are things that ought to be criticised in Brussels, then we must 
have an open discussion of them. The same applies to any shortcomings 
in Berlin or in the capital cities of our federal states. So we do need to be 
fair in dealing with the European Union.  
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Looking at Catalonia now, we can see the massive challenges we face – 
and the law plays a crucial role here. Looking at the situation in Africa, 
Russia, China and the United States – and the deep rift in society there 
– it is obvious that the European Union is no paradise. But I would still 
say with total conviction: we are the best part of this planet, and that  
is something we must all defend with courage, passion, patience and 
determination.  

More than ever before it is imperative to remember that integrated 
Europe is primarily a community of values. The task of the European 
Court of Justice is to strengthen the community of law. It is responsible 
for ensuring “observance of the law in the interpretation and application” 
of European Community law.  

The President of the Federal Constitutional Court, Andreas Vosskuhle, 
says that the European Court of Justice has made a “major contribution 
to constituting the European Community as a community of law”, and 
may I add that it will continue to do so in the future. Being a community 
of law means that power is in the hands of the law, not that the law is in 
the hands of the powerful. This is one of the fundamental achievements 
of European integration, to which we owe the decades of peace we have 
enjoyed in a united Europe.

In the Multilevel Cooperation of the European Constitutional Courts – 
with all its horizontal and vertical interconnections – the European Court 
of Justice plays a major role in determining how we live together in an 
integrated Europe. Without the jurisdiction of the European Court of 
Justice, European integration would not have reached the stage it is  
at now. So it is not completely wrong to describe it as an “engine of 
integration”. Not everyone sees this development in a positive light.  
That is an issue which must be debated.

It is an engine which needs plenty of traction at the moment, as it needs 
to defend and assert European legislation in the face of resistance from 
Hungary and Poland on the issue of dispersing 120,000 refugees through-
out the European Union. Otherwise the entire legal system of the Europe-
an Union will called into question and European integration shaken to  
its foundations. Legal experts are called upon here to consider how the 
judgments of the European Court of Justice can be implemented and 
imposed.
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We will focus today partly on interaction between courts in the Europe-
an Union in general and the European Court of Justice, in particular. We 
will also review the current situation of EU citizens in the light of the 
numerous challenges they face. This will, of course, include the distri-
bution of refugees across EU member states, which I just referred to, 
and the associated problem of immigration into welfare. Other issues 
we will address include the exit process of the United Kingdom from  
the European Union and the development of case-law in an integrated 
Europe.

Any debate must always take account of the four fundamental freedoms 
in the European Union – the free movement of people, goods, services 
and capital. These are the achievements of European integration which 
continue to bring numerous benefits to each Member State. They are at 
the very heart of the European Union. They give meaning to our Europe-
an identity.

As you can see, the 12th Berlin Legal Policy Conference has a challenging 
agenda. Together with you, the legal practitioners, jurists and German 
and European representatives of the European Court of Justice, we will 
engage in a mutually beneficial exchange of experience. An issue very 
close to our hearts at the Konrad-Adenauer-Stiftung is the promotion of 
democracy and the rule of law, which finds daily expression in our work 
in Germany, the European Union, the whole of Europe and around the 
world.

Let us not make the mistake of equating the European Union with Eu-
rope. Seventy years of peace in Europe have prevailed among the Euro-
pean countries that share in the integration of our continent because 
they are subject to the rule of law. In other parts of Europe – such as 
the Balkans in the 1990s, Kosovo at the end of the century and Ukraine 
with the warlike situation it now faces – there have been and continue  
to be violent conflicts. So let us see this distinction and make it clear to 
people how fortunate they are to live in the European Union as a com-
munity based on the rule of law.

The Legal Policy Conference is one of our outstanding formats and has 
served successfully as a legal policy exchange forum for many years now. 
This exchange is more important than ever as the current challenges 
confronting the European Union call for answers and solutions. If we 
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show determination and resolution we will find those solutions. Strength-
ening our European community in a way that benefits everyone calls for 
new ideas and fresh inspiration. The European Court of Justice has a 
crucial role to play in this respect. And you, the speakers, are contri- 
buting to the development of case-law, to the debate on legal policy  
and to a constructive dialogue within the community of law.

I look forward, therefore, to some lively, stimulating, memorable and 
productive legal policy debates at this 12th Berlin Legal Policy Confer-
ence.

Thank you for your attention. 
 



A few years ago the first topic on today’s agenda would have 
been regarded as highly academic and might, at best, have 
prompted a few specialists to draw comparisons between rule- 
of-law standards in the case-law of the EU Court of Justice and 
the constitutional courts of the various Member States – com-
parisons that would seem a little esoteric today. Such delibera-
tions would certainly have had no place on the prominent plat- 
form of the Berlin Legal Policy Conference held by the Konrad- 
Adenauer-Stiftung, and understandably so. However, recent 
political developments in many European and non-European 
countries have dramatically changed public perception of the 
rule of law and its importance for Germany and Europe. For a 
legal scholar or judge it is undoubtedly regrettable that such 
developments appear necessary to ensure that safeguarding  
of the rule of law finds its way back into the political discourse, 
that its significance is once again seen and accepted as a value, 
and that there is a need for a functioning police force and judi- 
ciary whose budgets cannot be subjected to random cuts.
 

THE ROLE OF THE COURT  
OF JUSTICE IN SAFEGUARDING  
THE RULE OF LAW IN EUROPE

Prof. Dr Dr h.c. Thomas von Danwitz, D.I.A.P. (ENA, Paris) 
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I. 

Nevertheless, the current perception of the issue should not blind us to 
the fact that safeguarding the rule of law in Europe is a truly fundamental 
challenge which concerns all of us in equal measure and that the rule of 
law should not be treated as a novel instrument in political disputes with 
various EU Member States or non-European states. In particular, this is 
not a problem that can be limited to one or the other country.  

It goes without saying that the requirements of the rule of law apply 
without exception throughout Europe. EU institutions – including the  
ECB – and all the EU Member States must bow to its authority in equal 
measure, even though it might sometimes be inconvenient or politically 
inopportune to do so. The wording of the Treaties leaves no doubt that 
safeguarding the rule of law is among the most fundamental concerns  
of the European Union. Article 2 of the Treaty on European Union states 
that the values on which the Union is founded include the rule of law and 
respect for human rights along with freedom, democracy and equality. 
The implementation of democracy and the rule of law go hand in hand 
and are interdependent. Just as the principle of democracy is more than 
mere compliance with majority rule, so the rule of law cannot be reduced 
to the initiation of legal proceedings.   

Yet quite apart from the binding character of this key standard-setting 
provision in the Treaties, with which the Court of Justice ensures compli-
ance, we do well to remind ourselves of the special historical significance 
which attaches to upholding the rule of law in Europe. After all, the Euro-
pean Union is constituted as a community of law. As Walter Hallstein, the 
first President of the European Commission, once said: “This community 
was not created by military power or political pressure, but owes its 
existence to a constitutive legal act. It also lives in accordance with fixed 
rules of law and its institutions are subject to judicial review. In place of 
power and its manipulation, the balance of powers, the striving for hege-
mony and the play of alliance we have for the first time the rule of law.”

Even during the founding years of the European Communities, the Court 
of Justice in its case-law consistently advocated the recognition and appli- 
cation of principles of the rule of law such as legality1, legal certainty2, 
protection of legitimate expectations3, proportionality4, safeguarding of 
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the rights of defence5, the rights to be heard6 and to inspect files7 and the 
obligation to state reasons8. Consequently – in its groundbreaking judg-
ment “Les Verts v Parliament”9 – the Court acknowledged the concept of 
the community of law. Ever since, the Court of Justice has consistently 
abided by this concept, especially in cases in which there was a need to 
safeguard effective legal protection for Union citizens10. In the past de-
cade and, above all, since the Charter of Fundamental Rights came into 
force, the Court of Justice has shown in its case-law how seriously it takes 
the key promise of the Charter whereby the Union makes the individual 
the focus of its actions, stating that “it is necessary to strengthen the 
protection of fundamental rights in the light of changes in society, social 
progress and scientific and technical developments”.11  

II. 

In recent years the so-called Kadi case12 at the Court of Justice has 
come to be regarded as paradigmatic for safeguarding the rule of law  
in Europe. It concerned the action of the Council of the European Union 
which – usually in implementation of relevant resolutions of the United 
Nations – lists individuals or groups suspected of supporting internatio- 
nal terrorism and imposes targeted sanctions on them, e.g. by freezing 
their funds or assets. In essence, such judgments concern the basic rule- 
of-law conditions for an act of public authority, i.e. the question of wheth- 
er there must be legal protection before Union courts against such meas- 
ures, even though the United Nations does not provide for such protec-
tion in imposing targeted sanctions. Moreover, such judgments also con- 
cern the indications or suspicions the Council must have when listing 
groups or individuals under Union law before it can impose a measure 
which may limit the fundamental rights of the persons or organisations 
concerned. Its paradigmatic nature now appears highly relevant, with 
recent political developments showing how suddenly individuals can be 
suspected by governments of supporting terrorist activities. 

Seen in this light, I regard the Kadi judgment as exemplary because  
it was a case in which the Court of Justice upheld a landmark decision 
made in 2008 establishing the justiciability of listing decisions and em-
phasising the need for effective legal protection. On this basis the Court 
of Justice insisted in 2013 on compliance with rule-of-law substantiation 
requirements and – should the persons concerned deny the allegations 
and substantiate their denial – adherence to standard of proof require-
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ments, since legal proceedings under the rule of law must not represent 
a continuation of politics by other means. It is worth mentioning in this 
connection that the Council was unable to satisfy the requirements made 
in a whole series of cases and that the lists therefore had to be withdrawn, 
even though this concerned a political area seen as an arcanum of govern-
mental decision-making prerogatives in more than one Member State. It 
should be noted, nonetheless, that fundamental significance attaches in 
the European Union to compliance with due procedures under the rule of 
law and to legal verification of sovereign acts, irrespective of all political 
sensitivities; they constitute a supreme value which must be respected. 

III.

Which brings me to the other side of the coin – the role of the Member 
States. In the recent past the Court of Justice has noted a number of 
Treaty violations in connection with the observance of rule-of-law guar-
antees, specifically the independence of the judiciary and the indepen-
dence of certain administrative authorities, which is guaranteed under 
Union law.13 A preliminary ruling procedure is currently pending at the 
Court of Justice concerning protection against action by Member States 
which may affect the independence of the judiciary. Such protection is 
specified in the second subparagraph of Article 19(1) of the Treaty on 
European Union14. To date, however, there are no infringement proceed-
ings pending or, indeed, any applications by the European Commission 
to impose a lump-sum or penalty payment for non-compliance with the 
rulings of the Court of Justice in this connection, although such pay-
ments have been imposed in other political fields, for example in en- 
vironmental law. The European Commission has, however, applied for 
the imposition of a penalty payment in the temporary injunction pro-
ceedings now under deliberation on the protection of the primeval  
forest in Poland’s Białowieża region, as this would provide a practical 
guarantee for compliance with future measures prescribed by the Court 
of Justice.15 
 
Putting specific proceedings to one side, however, we are currently con- 
fronted in the political debate by a fundamental questioning of the rule  
of law and of the values which Europe stands for. This is a development 
that would have been inconceivable a few years ago. I would emphasise 
that these values are not the “property” of the European Union. They are 
values which constitute the very fabric of Europe in historical and cultural 
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terms, in other words they are ultimately the values of the Enlightenment 
as our common intellectual foundation. Moreover, the point here is not 
only that the rule of law as a historical achievement is being challenged, 
but also that the threat is being directed primarily against its executive 
agencies, i.e. the courts at the national and European levels. Wherever 
Europe’s values are abandoned, the moment of truth arrives for the 
judiciary as the third power in a state. Under no circumstances should we 
underestimate this challenge.

But what does this mean for the third power? Obviously, the challenge 
highlights the task of the courts, which is essentially to protect citizens. 
Moreover, it has also been instrumental in raising awareness that the 
judiciary now finds itself in a “novel” situation in requiring protection 
against a wide range of measures – including budgetary restraints – 
which can cast doubt on the independence of the judges. We should 
certainly sit up and take notice if, at some stage, we arrive at a situa-
tion in which judgments handed down by a supranational court are 
ignored. After all, we are talking here about a court whose founding 
mission is associated with the fundamental lessons learned from the 
continent’s darkest hours and whose activities have subsequently been 
aimed at permanently preventing the conduct of war as an instrument  
of politics, striking a balance between the nations and replacing the rule 
of the powerful by the power of the law. Smaller EU Member States, in 
particular, are keenly aware of the historical significance of such protec-
tion. After all, what would remain of the rule of law if the state judiciary 
were to forfeit its independence or ability to function and, at the same 
time, judgments handed down by supranational jurisdictions were to be 
ignored?
 
Faced with these challenges, it is therefore more important than ever, 
both for national and supranational jurisdictions, to foster mutual trust 
and to find common answers that can put the development of law in 
Europe on a sound long-term footing. The Court of Justice of the Euro- 
pean Union will not hesitate to make its contribution to safeguarding  
the rule of law in Europe.
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Ladies and gentlemen,

I have the great pleasure here today of addressing you in be- 
tween two representatives of institutions whose work I have 
covered for the greater part of my career as a journalist. I am 
all the more pleased to see the Federal Constitutional Court 
represented by Ms. König, who is standing in for Ms. Langen-
feld, whom I wish all the best and a speedy recovery.

I regard the topic I have been asked to address “Power and 
Powerlessness of the Third Power in Europe” as an invitation 
to look beyond the complex triangular relationship between 
the European Court of Justice, the European Court of Human 
Rights and the Federal Constitutional Court to examine the 
state of the judicial system in Europe in general. The 
question I’d like to ask is: Should we be concerned about the 
separation of powers, the rule of law and constitutional state-
hood? In trying to find an answer for myself I became ab-
sorbed by the concept of “power”. Do power and the judicial 
system go together? If power is the rule of human beings 
over their fellows, would not judges have to vigorously deny 
that they enjoy and exercise power? After all, it is not judges 
as individuals who make the persons they confront do what 

POWER AND POWERLESSNESS  
OF THE THIRD POWER IN EUROPE

Maximilian Steinbeis



22

they are supposed to, but the law. Indeed, is it not the case that their 
authority diminishes to the extent that their actions are perceived as 
the exercise of power? If someone has lost a case, can they be expected 
– without compulsion – to accept the judge’s decision as binding if it is 
power to which they are submitting? The more the judiciary is regarded 
as exercising power, the more its authority diminishes. This seems to 
me a very perceptible development in Europe at the moment – and not 
only here. I will give you two examples to illustrate my point: Poland 
and Spain. 

Poland

You will all be aware that massive pressure is currently being exerted on 
the independent judiciary in Poland. Media interest has declined – both 
in Poland and in other countries – since the Polish president repealed 
parliamentary legislation on the reform of the judiciary, passed by the 
PiS coalition, on the grounds that it was unconstitutional.  

Few people will have noticed that the judicial reform the president him-
self now wishes to implement is hardly less alarming. President Duda 
also plans to dismiss and replace all the members of the National Council 
of the Judiciary, whose constitutional remit is to monitor the independ- 
ence of the judiciary and whose four-year tenure is enshrined in the con- 
stitution. To date, the members of this Council have been nominated by 
the judiciary, but in future the president wants them to be elected by par- 
liament, although – in contrast to the PiS – he proposes a three-fifths 
majority, which could be watered down in the event of a stalemate, how- 
ever. As for membership of the Supreme Court – the last bastion of con- 
stitutionality in the Polish judicial system following the takeover of the 
constitutional court by the PiS – the president plans to reduce the re- 
tirement age to 65, which would effectively remove half its judges. The 
President of the Supreme Court, Małgorzata Gersdorf, who is despised by 
the PiS for her fearless criticism of its constitutional policy, will be 65 on 
22 November. In addition, a new judicial body is to be set up that can  
be used to re-open cases in which final judgments were handed down  
up to twenty years ago; it is also to be given control over elections in  
the future. 

There would certainly appear to be no reason whatsoever to be relaxed 
about the situation in Poland in the light of the current, publicly financed, 
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anti-judiciary campaign with posters urging people to deny the country’s 
judges any respect and asking: who are they anyway? 

Admittedly, people in Poland regularly point out that, even without the 
PiS, the judiciary’s public standing is fairly low. This has to do with prob-
lems of efficiency, but also with suspicions that the old elites from the 
communist era have survived for the past twenty-five years under the 
sheltering roof of the judiciary. Whether this is true or not, it is certainly 
not an uncommon phenomenon in countries obliged to negotiate the tran- 
sition from an authoritarian regime to a democracy. What is interesting, 
however, is that the country’s democratically elected government is ac- 
tively fanning this resentment and exploiting it for its own ends. The PiS 
government used the same public resentment as a weapon earlier on in 
the battle over the Polish Constitutional Court, the question then being: 
who actually authorised these elitist judges to impose their will on us, the 
democratically elected representatives of the majority of voters? Which 
brings me straight to the main theme of my presentation: power.

If democracy means that a minority must yield to the power of the ma- 
jority, then democracy has a problem. Why should the minority do so? 
Can they reasonably be expected simply to relinquish power if there is 
the possibility of it subsequently being used to violate and rob them,  
the outvoted? The answer is they cannot, or only if there is something  
in place that will protect them from such a fate. In other words, if they 
have sufficient rights in terms of participation, legal procedures, freedom 
and equality that will make the renunciation of power more or less palat-
able – not just on paper but in practice, too. After a revolution such ex- 
pectations are naturally hedged around with great uncertainty, which 
explains why so many of the new democracies that emerged from the 
1970s onwards introduced not only extensive catalogues of rights and 
guarantees of autonomy, but also followed the German example in set-
ting up powerful constitutional courts to safeguard these expectations 
and ensure their fulfilment.  

Seen in this light, a constitution, a constitutional court and the indepen-
dence of the judiciary are not limitations or burdens, but requirements 
that enable a democracy to work. The PiS government, on the other 
hand, equates democracy with majority rule and, from this perspective, 
brands any constitutional limitation of its power as undemocratic. Any-
one acting in this manner must ensure the compliance of the outvoted 
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in some other way, using either money or violence. The former leads to 
corruption and the latter to authoritarianism, although – as experience 
has shown – the two are by no means mutually exclusive.  

The PiS government is going a step further by presenting its attack on 
the judiciary as a conflict with a political adversary, if not an enemy of 
the people. It is driving the third power into the position of a power fac- 
tor, which is detrimental to its authority. By claiming that the judiciary 
is powerful the PiS government is effectively weakening it. This makes 
strategic sense with a view to its aforementioned objective, which is to 
divest itself of its constitutional ties.

Spain

The other disturbing European example of a court facing defiance is Spain. 
The government of the autonomous region of Catalonia – a Spanish gov-
ernment body, by the way – announced and carried out a referendum on 
independence, even though the Spanish Constitutional Court in Madrid de- 
clared its legal foundation unconstitutional. Under the repealed Catalan 
act, a majority vote for independence in the referendum would result, 
without any further consideration, in the regional parliament declaring 
Catalan independence within 48 hours. Prior to this vote, Barcelona’s gov- 
ernment and the parliamentary majority had already stated that they no 
longer recognised the Spanish Constitutional Court as authorised to pass 
judgments on Catalan law.

The entire procedure has a long and highly complex background that  
I cannot go into in any detail here but in which the Constitutional Court 
has repeatedly played a crucial role. This applies in particular to the 
period since 2010, when it overturned key aspects of the Catalan auto- 
nomy statutes deemed to be in breach of the principle of national unity 
set out in Article 2 of the Spanish Constitution. Since then the Catalan 
side has refused to see the Constitutional Court as an independent au-
thority in the conflict between the country’s centre and its periphery –  
as the guarantor of the rights of the outvoted, as it were – and treats  
it as an active protagonist in the conflict which sides with the centre.

In structural terms, constitutional courts regularly find themselves in a 
situation in which they are called upon to act in a tense political environ-
ment in which they are suspected by unsuccessful parties of being ex-
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ploited for political ends. Taken together, the judicialisation of the legisla-
tive and the politicisation of the judiciary create a cause-and-effect cycle 
that becomes difficult to interrupt and in which there is the built-in possi-
bility of it spiralling into a crisis of legitimacy for the judiciary. In Spain, 
however, the political instrumentalisation of the Constitutional Court was 
taken to an extraordinary degree. Firstly, the Court decided in 2015 that 
not only official Catalan government referenda, but also informal web 
surveys organised by civil society (albeit supported by the government) 
were unconstitutional. In its view, calling into question the indivisibility of 
the nation enshrined in the constitution was not possible in Spain without 
breaching that very constitution. Secondly, also in 2015, the Spanish leg- 
islative extended the authority of the Constitutional Court – again with the 
Catalan conflict in mind – in a direction that was highly unorthodox. It 
authorised the Constitutional Court to impose financial penalties on any- 
one disregarding the court’s rulings, to remove such persons from office 
and, on its own initiative, to declare null and void any acts conflicting with 
its judgments. The latter, in particular, is incompatible with the function of 
a constitutional court. It must be appealed to by a third party to become 
active. Otherwise it is itself a protagonist in the conflict on which it is has 
to pass judgment. The predicament for Spanish rule of law resulting from 
this step is all too clear when it comes to the question of the legal protec-
tion to be afforded to the person on whom such a sanction is imposed. 
Which court would be responsible? 

Unlike many in Catalonia I would not go so far as to suspect the Rajoy gov- 
ernment in Madrid of nurturing autocratic ambitions. But there are other 
countries where suspicions of this kind are harder to dispel – Hungary,  
for instance. Until recently authoritarianism and constitutional jurisdiction 
would have been regarded as natural adversaries. One could be forgiven 
for thinking that anyone striving for authoritarian rule would wish to keep 
constitutional courts at bay as far as possible. But the reality is perhaps 
more complex. 

It is a well-known fact that many years ago Viktor Orbán successfully 
began bending the country’s Constitutional Court to his will. This proved 
highly advantageous for him at the very latest in 2016 when he failed in 
his attempt to protect Hungarian “national identity” against EU refugee 
resettlement plans by means of a constitutional amendment. A referen-
dum had foundered on the minimum quorum requirement and he was 
two votes short in the Hungarian parliament, so the Constitutional Court 
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came in very useful in enabling him to achieve his objective by passing 
the requisite judgment. 

Another example that might be adduced in this context is the Russian 
Constitutional Court and its role in fending off the European Court of 
Human Rights. However, I cannot go into any details here. The point  
I wish to make is this. Authoritarian regimes have long ceased com- 
bating and weakening constitutional courts as opponents, as the Polish 
government has been doing up till now. They have realised how expedi-
ent it is to have a compliant constitutional court that will serve their pur- 
poses. Formally, everything is in place that can be expected of a liberal 
democratic constitutional state: freedom of speech, freedom of assembly, 
freedom of the press and a constitutional court – they’re all there. No 
one can complain. De facto, however, there is no conceivable conflict  
that the government cannot win. It is a phenomenon the Turkish-Ameri-
can constitutional lawyer, Özan Varol, has described as stealth authoritar-
ianism. This strikes me as the new, major threat to the third power in 
Europe – and not only to the judiciary.  

Thank you. 



Introduction

The title of this talk points to a development I would like to 
briefly review and acknowledge which concerns the relation-
ship between the Federal Constitutional Court and the two 
European courts – the Court of Justice of the European Union 
and the European Court of Human Rights.

In using the term “association” I do not mean a material state 
of existing unity but a process marked by dialogue and coop-
eration between these courts. Within this association a series 
of procedural and material arrangements has materialised which 
governs the relationship between the courts and the various le- 
gal levels they are responsible for, i.e. constitutional law, Union 
law and convention law. These arrangements encompass prior- 
ity and conflict of laws provisions, provisions on powers, clarifi-
cation procedures and the practice of mutual consideration1. The 
President of the Federal Constitutional Court, Andreas Vosskuh-
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le, has summed up the relationship as follows: The term association 
allows us to “do without spatial and grossly simplified imagery such as 
‘equality, superiority and subordination’. Instead, it allows for nuanced 
paraphrasing based on varying structural points of view such as unity, 
difference and diversity, homogeneity and plurality, separation, interac-
tion and interdependence. The concept of an association incorporates 
autonomy, consideration and the capacity for joint action in equal mea-
sure.”2 

A. Protection of fundamental rights at three levels – common 
features and lines of conflict

Interdependence between the three levels of law in the protection of 
fundamental rights

The close connection between national, supranational and international 
protection of fundamental rights is formulated very succinctly in Article  
6 of the Treaty on European Union. Fundamental rights, which are guar- 
anteed by the European Convention on Human Rights and arise from the 
shared constitutional traditions of the Member States, maintain their va- 
lidity as general principles under Union law. In addition, there is the EU 
Charter of Fundamental Rights which explicitly mentions traditional fun- 
damental rights along with other fundamental rights that might be called 
modern. Moreover, in Articles 52 and 53, the Charter contains provisions 
governing the interpretation of fundamental EU rights with respect to fun- 
damental ECHR rights and the shared constitutional traditions of the 
Member States and ensuring the maximum level of protection. The 
purpose of these provisions is to provide coherence.

There is no shortage of fundamental rights, then, and I would agree  
with Christian Kohler who has described this situation as an embarras de 
richesses. However, the legal protection of these rights is complex and 
proceeds at multiple levels.3 The Federal Constitutional Court incorporates 
the European Court of Justice (ECJ) and the European Court of Human 
Rights (ECtHR) in a number of different ways: the ECJ primarily in the 
form of preliminary ruling procedures, and ECtHR case-law through its 
integration into ordinary law in accordance with the principle of commit-
ment to international law and as an interpretation aid in respect of the 
German Constitution.
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II. The Federal Constitutional Court and the European Court of Justice: 
from bipolarity to an association of courts in the protection of fundamen-
tal rights

1. �Primacy of Union law, the commitment of the German Constitution  
to European law and procedural safeguards by means of preliminary 
ruling procedures

In my view, a properly functioning association of courts with the Euro- 
pean Court of Justice rests on the following parameters. In Germany  
the primacy of Union law is generally recognised and regularly applied  
in everyday practice by both the authorities and the courts. I will come  
on in a moment to those rare cases in which the primacy of Union law 
encounters constitutional limits. In its judgment on the Lisbon Treaty, 
the Federal Constitutional Court inferred the Basic Law principle of com- 
mitment to European law from the constitutional directive to share in 
European integration set out in the Preamble and Article 23(1) of the 
German Constitution. It follows, in particular, that the Constitutional 
Court must exercise its monitoring powers “with restraint and commit-
ment to European law”. Before deciding whether a Union legal act is 
inapplicable in Germany it therefore sends questions to the ECJ, wher- 
ever this is considered necessary, on the interpretation and validity of 
the relevant Union legislation. It then bases its review on the measure 
as interpreted by and received from the ECJ. This applies both to ultra 
vires and identity reviews.4 In doing so, the Court has refuted opinions 
in the literature which deem the submission of questions to the ECJ to 
be unnecessary.

2.	 �Securing adequate protection of fundamental rights in the EU in the 
association of courts

There is not enough time here for me to trace the development of the 
dialogue between the two courts on the protection of fundamental rights. 
Everyone in the hall will be familiar with the Solange I ruling of 1974 in 
which the Federal Constitutional Court, confronted with shortcomings in 
the protection of fundamental rights, temporarily reviewed Community 
acts to ascertain their compatibility with fundamental rights in Germany. 
After the ECJ had extended its protection of fundamental rights, the Feder-
al Constitutional Court responded by issuing its Solange II ruling in 1986. 
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In this second ruling the Court stated that it would suspend its monitoring 
of fundamental rights as long as there was general protection of funda-
mental rights under Community law that could be considered equivalent 
to the protection of fundamental rights deemed to be indispensable in the 
German Constitution. Given the dynamic nature of the integration process 
and the increasing incorporation of matters affecting fundamental rights 
into Union law, the suspension of monitoring – combined with a somewhat 
theoretical reserve position for the Federal Constitutional Court – was 
inevitably not going to be the last word. The recent jurisdiction of both 
senates has, therefore, revealed a tendency to adjust Solange II case-
law. Moreover, in its so-called Identity Review I ruling of 2015 the Second 
Senate made an exception, albeit on strict conditions. All in all, collabora-
tion between the Federal Constitutional Court and the European Court of 
Justice is currently in a state of flux on the protection of fundamental 
rights. This is a situation which calls for tact and sensitivity from both 
courts.

The third protagonist in the protection of fundamental rights: the Euro- 
pean Court of Human Rights

ECtHR case-law is of crucial significance for the protection of fundamen- 
tal rights by both the ECJ and the Federal Constitutional Court. The main 
task of the ECtHR is to ensure the protection of fundamental rights in the 
47 states party to the Convention while also setting certain minimum 
standards. It exercises control in a subsidiary manner. It is the responsi-
bility of the ECtHR to answer the difficult question of how much uniform- 
ity the ECHR requires in the protection of fundamental rights and how 
much pluralism it permits. The Court must reconcile the need for effec-
tive protection of fundamental rights and its dynamic development, on 
the one hand, and the need for broad acceptance of its case-law in the 
states party to the Convention, on the other. The key fine-tuning instru-
ment in striking this balance is the margin of appreciation granted to na- 
tional authorities. In calculating this margin, the ECtHR is well advised to 
treat established national traditions and the “preserve” of Union law with 
respect if it wishes to ensure acceptance of its judgments.

In its Görgülü judgment of 20045 and its ruling on preventive detention 
of 20116 the Federal Constitutional Court devised certain “association 
techniques” to give effect to the case-law of the ECtHR in the German 
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legal system. Despite the status of the ECHR as ordinary law, the Federal 
Constitutional Court has accorded it constitutional significance by refer-
ring to the special importance of the inalienable human rights enshrined 
in Article 1(2) of the Basic Law. The ECHR – as interpreted by the ECtHR 
– must be used as an interpretation aid in determining the content and 
scope of fundamental rights and of rule-of-law principles set out in the 
Basic Law. This applies not only to ECtHR decisions which affect Germany 
directly, but also to other decisions by virtue of the orientation and gui- 
dance they offer. However, invoking the ECHR does not require any state- 
ments it makes to be mirrored in the German Constitution. On the con-
trary, the assessments arrived at in the ECHR and formulated in greater 
detail by the ECtHR must be integrated as carefully as possible into the 
constitution and the country’s legal system with all its dogmatic nuances. 
However, national integration and convention-compliant interpretation 
have their limits where they no longer appear justifiable when measured 
against established methods of legal and constitutional interpretation. 
“Fundamental constitutional principles” represent the ultimate limit. To 
avoid violations of such principles the German legislative and the courts 
are to have the option, under exceptional circumstances, of not taking 
the ECHR into account.7

Aims of the association of courts and challenges in protecting fundamen-
tal rights

The objective of cooperation within the association of courts is to ensure 
high standards of fundamental rights and the rule of law, while at the 
same time promoting dialogue between the courts in the necessary con-
sideration of conflicting objects of legal protection.

It should be clear to the courts involved that there can be no question  
of concentrating the protection of fundamental rights in a court or of 
tolerating any extensive domination of such protection. That would run 
counter to the concept of a pluralistic European community of law in 
which there are shared responsibilities. Uniformity in the protection of 
fundamental rights, e.g. through ECJ case-law, would constrict political 
leeway and obscure the characteristic protection of fundamental rights 
that has evolved over time in the Member States. The same applies to 
the case-law of the ECtHR, which is particularly dependent on acceptance 
by national courts. Examples of controversial judgments that come to 
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mind here are the Åkerberg Fransson case and ECJ judgments on data 
retention (Digital Rights Ireland, Telesverige) as well as several rulings  
of the ECHR such as in the Tarakhel case.

B. Safeguarding the integration programme in the association of 
courts – ultra vires and identity reviews

In the final part of my presentation I would like to focus on the two in- 
struments the Federal Constitutional Court has devised to monitor com-
pliance with the integration programme agreed under Union law – ultra 
vires reviews and identity reviews. How do these instruments fit in with 
the European association of courts?

Since I can assume that everyone in the audience is familiar with these 
two review instruments, I will just briefly highlight a few points. Both 
monitoring instruments are limited to “evident exceptions”8 and must  
be exercised in a manner which is open to European law.

In respect of ultra-vires reviews, the Second Senate consequently set 
high hurdles in its Honeywell decision of 20109 for the determination of 
ultra vires acts of EU institutions – and thus for their inapplicability in 
Germany – and subsequently confirmed this case-law in the OMT judg-
ment of 2016.10 Despite its criticism of the ECJ’s decision-making pro-
cess, the Second Senate nevertheless followed the ECJ’s ruling and ac- 
cepted the disputed measures taken by the ECB, in the form of the legal 
limitations imposed by the ECJ, as being in line with its competences. The 
OMT case clearly illustrated the different approaches of the ECJ and the 
Federal Constitutional Court, yet – as Koen Lenaerts pointed out recently 
in an article in the German legal magazine JuristenZeitung – it was also  
“a milestone in deepening the association of courts in the EU” given the 
“willingness to engage in dialogue that it manifested”.11   

The Federal Constitutional Court first conducted an identity review in 
respect of the protection of fundamental rights in an extradition decision 
in 2015. It noted that the identity review enables it to fully guarantee 
the indispensable protection of fundamental rights that is called for in 
the Basic Law as well as in individual instances. This represents a depar-
ture from Solange II case-law in limited exceptional situations in which  
a person’s human dignity might be compromised. In such instances the 
identity review functions as a last resort that is designed to prevent the 



33

application of Union law from falling short of the minimum protection 
standards specified in Article 1 of the Basic Law. However, it must also 
be emphasised that, in principle, an identity review does not encompass 
a general review of fundamental rights. Rather its purpose is merely to 
safeguard the protection of human dignity required by Article 1 of the 
Basic Law. The ECJ responded to this ruling by the Federal Constitutio- 
nal Court and, in its Aranyosi judgment a few months later, substantially 
strengthened the protection of fundamental rights in the execution of 
European arrest warrants.

The identity review currently focuses primarily on safeguarding demo-
cratic processes both in Germany and at the European level. The main 
objective of the Federal Constitutional Court is to ensure the democratic 
accountability of the integration process, e.g. by means of parliamentary 
sovereignty over the budget, through the safeguarding of far-reaching 
rights to information as the foundation for parliamentary participation, 
and by giving the constitutional authorities responsibility for integration, 
the exercise of which is monitored by the Court. In procedural terms  
this review is made possible by a far-reaching “right to democracy”, the 
existence of which the Court sees in the first sentence of Article 38(1) of 
the Basic Law. Over the years there has been wide interpretation of this 
provision which, from my point of view, calls for a consolidation of the 
case-law to date and should not go beyond claims in respect of the con- 
stitutional authorities against which the so-called “right to democracy” 
can be directed, especially the Bundestag and the Federal Government.

C. Conclusions

What can the association of courts do to increase acceptance of Union 
law and ensure Germany’s continued participation in the process of in- 
tegration? I feel the ongoing dialogue between the ECJ and the Federal 
Constitutional Court, in which they are both guided by ECtHR case-law  
in the protection of fundamental rights, shows that their pragmatic mu- 
tual respect has resulted in productive cooperation which transcends any 
fundamental disagreement they may have about the scope of their pre- 
rogatives. Criticisms of individual decisions notwithstanding, both courts 
endeavour to defuse areas of tension and reach acceptable solutions. 
After all, neither of them is interested in letting conflicts escalate or 
inflicting permanent damage on the integration process.
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Following on the protection of fundamental rights, the assignment of re- 
sponsibilities and the democratic monitoring of EMU procedures, a new 
domain has opened up in the form of foreign trade policy, in which the 
ECJ and the Federal Constitutional Court need to achieve an acceptable 
balance in their respective case-law. Apart from the demarcation of re- 
sponsibilities, the basic issues here are how the creation of an indepen-
dent investment court system, on the basis of treaties under international 
law, should be assessed and to what extent the Commission can assume 
and exercise decision-making powers in treaty committees. What are the 
democratic and rule-of-law principles which must be observed and what 
degree of democratic accountability is required?

Here again, intensive discussion will be needed to arrive at a balanced 
solution. Seen in this light, the association of courts is also a learning 
association, the purpose of which is to master the current and future 
challenges facing the EU and its Member States and thus, as Walter 
Hallstein put it, to strengthen acceptance of the European community  
of law.
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Ladies and gentlemen,

Thank you very much for the invitation to talk to you here 
today.

After receiving it, I spent a long time thinking about what I 
might say, as a representative of the executive, at a confer-
ence dealing with the contribution the Court of Justice can 
make to mastering the current challenges facing the Euro- 
pean Union.

In particular, I asked myself what I could say as Director-Gen-
eral of Competition in a panel discussion focussing on Union 
citizenship.

The potential added value of any contribution of mine to ac- 
knowledging the role played by the Court of Justice in master-
ing the current challenges confronting the European Union will 
undoubtedly not consist in me examining details of its case-
law. Dr. Berger, who is a judge, and Prof. Wollenschläger are 
much better placed to do that than I am. In fact, the only area 
in which I might possibly contribute something of value is com- 
petition law, but definitely not Union citizenship law. With that 
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in mind, then, I feel it would be wiser for me to outline the current ten-
sions that exist between the Union, its institutions and, of course, the 
Court of Justice.

When the conference programme was drawn up, I was deliberately asked 
to address not the topic of Union citizenship, but the wider ranging issue 
of the Europe of citizens.

“A Europe of Citizens – What Else?” is a title that seems to state the ob- 
vious.

Indeed, from the very beginning the guiding principle of European inte-
gration, to coin a phrase from Jean Monnet, was: “We are not merging 
states, we are uniting people.”

The Treaties speak of creating an ever closer union among the peoples 
of Europe, in which decisions are taken as openly as possible and as 
closely as possible to the citizen, to quote Article 1(2) of the TEU.

But if that goes without saying, why is there not an exclamation mark 
in the title of this panel discussion? Why the question mark?

It’s often the seemingly simple questions which produce the most difficult 
answers.

I believe that, even though we are now in the 61st year since the adop-
tion of the Treaty of Rome, in the 66th year since the creation of the Euro-
pean Coal and Steel Community and in the 68th year since the Schuman 
Declaration, the tension formulated in the title of this presentation re- 
mains rooted in the truly unique character of European integration.

Ever closer union. The primacy and direct applicability of Union law 
which constitutes a large wealth of individual rights with immediate 
effect. These rights apply not only to the right of residence. They go  
far beyond the four fundamental freedoms. In my current field of ac- 
tivity, competition law, the judgment handed down back in 1974 in the 
BRT v Sabam case made it clear that market players can directly invoke 
competition rules.
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Nevertheless, this structure is not a state. The Federal Constitutional 
Court describes it as an “association of states”. Walter Hallstein’s charac-
terisation of it as “an incomplete federation” strikes me as a very con-
cise description of the integration project – perhaps with the rider that 
even today it is still not on course for completion and possibly cannot 
be. Which brings us right to the heart of the tense relationship on which 
my presentation focuses.

During the formative years of the community and – for those Member 
States which joined later during their first few years of membership 
– the new opportunities which opened up were literally quite incredible.  
I can well remember – I was living in Portugal at the time before it 
joined the community – that, prior to embarking on my first Inter-Rail 
trip, I was duty bound to have all the limited hard currency I had been 
allowed to acquire entered in my passport. Today I have to keep remind-
ing myself of all the freedoms and opportunities we have in our daily 
lives which, if it were not for the European Union, we would not only be 
unable to take for granted, but would not exist in the first place, or at 
least not in their current form and in such abundance.

This very fact shows the extent to which we have got used to them.  
In the beginning we enjoyed everything that was new and unfamiliar, 
thinking that these positive developments would last forever. As time 
passed, however, the pleasure faded into the background and irritations 
and inconveniences came more to the fore. Since the European Union 
itself is not a state, Union law has to build ever more bridges between 
today’s 28 national legal systems (including all the legal peculiarities 
that are the hallmarks of federalism and statutes of autonomy). The 
process of convergence between 28 national legal systems is undoubt-
edly still a major – if not the biggest – simplification process in legal 
history. Nevertheless, it is inevitably perceived as disruptive, especially 
since it is impossible to simply achieve a balance between unchanged 
national legal systems. On the contrary, the rapid technological, eco-
nomic and social advances and the new dynamics arising from these 
processes mean that new balances have to be struck.

The resulting complexities make it hard for citizens to understand the 
overall system, of which they are supposed to be the beneficiaries. What 
seemed eminently plausible at the beginning – freedom of movement 
and non-discrimination – turns out to be highly complex when medical 
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faculties in Austria are virtually overrun by German students and those 
in Belgium by French students, to give you just one example I was in- 
volved with myself for a while earlier on in my career. A one-dimensional 
effet utile doctrine is not helpful either, since it raises the question of the 
principle that is to be given an effet utile. Freedom of movement and non- 
discrimination? Or perhaps each country’s ongoing national responsibility 
for organising its own university system, as recognised by the Treaties, 
and ensuring the provision of nationwide medical care?

The distinctions that need to be made when we move on from individual 
cases of this kind to the right of residence and social legislation will in all 
likelihood be explained in detail by Dr. Berger and Prof. Wollenschläger 
after I have finished.

During my degree course I learned that ensuring practical concordance 
by balancing interests involves cutting your way through the legal un-
dergrowth and often reaching the limits of your intuitive acceptance  
of the legal system. That this undergrowth is now threatening to stifle 
Union law is reflected by the fact – as if any evidence were needed – 
that, according to a Eurobarometer survey, 56 per cent of respondents 
quite simply find Union policies too complicated. This can easily lead to  
a lack of interest. If people are directly affected, however, it can quickly 
cause resentment. They may have started a university course full of hope 
but are now disappointed or they may have become subject to an ad-
justment programme which calls on their own Member State to meet  
the requirements of the Stability and Growth Pact. Is this what the 
Europe of citizens is supposed to look like?

That is the way things are, though, even though the rules of primary 
and secondary Union law were jointly laid down by democratically elec- 
ted legislators in the European Council and the European Parliament. 
Even though primary Union law is legitimised in each Member State by  
a ratification procedure which satisfies national constitutional provisions. 
Even though ratification must now be preceded by an in-depth public 
debate. Even though there are now ever more extensive Union citizen-
ship rights, including the European Citizens’ Initiative. Even though 
there are very wide-ranging endeavours to ensure subsidiarity, pro- 
portionality and better regulation. With prior impact assessments and 
subsequent evaluations. With a focus on the big and important areas 
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(“bigger on big”) in order to avoid getting bogged down in minor details 
(“smaller on small”).

Nevertheless, it is by no means the case that the carefully integrated 
system of “multi-level legislation, application and enforcement” offers  
a way out of the overall complexity.

This is where the terribles simplificateurs have a field day. The line they 
adopt is that the personal benefits of Union citizenship they enjoy can be 
had without the downsides. Or they argue that a return to plain national 
citizenship is a sound policy that does away with the need for European 
integration. During the Brexit referendum campaign this was neatly sum- 
med up by the phrase “I want my cake and eat it too”.

But maybe the Brexit referendum marks a turning point – perhaps even 
the turning point – in this resentment? As we can see from various de- 
velopments, including spontaneous movements such as Pulse of Europe, 
there is a growing awareness that the problems and grievances associat-
ed with Union law cannot simply be overcome by “weeding out” certain 
areas which supposedly or genuinely present special problems in some 
Member States. There is a growing realisation that it is not evil intent 
which prevents the Union from simply offering its citizens an à la carte 
menu. Ultimately, the aim is to achieve a balance between the different 
interests of different citizens. Anyone who sets great store by free move-
ment of goods so that they can sell machine tools throughout the internal 
market must accept that for others it is equally important to have the 
freedom to provide services.

According to a Eurobarometer survey, 87% of Union citizens are now 
aware of their status as Union citizens – a higher percentage than ever 
before.

Does this mean that essentially everything can “continue as usual”? That 
we can just delete the question mark and replace it with an exclamation 
mark? I’ve been speaking for quite a while now, but let me say that would 
be rather short-sighted.

It is only right that the future of Europe should currently be the subject of 
an intense and controversial public debate involving a search for ways of 
making the complexity of the Union understandable and of developing the 
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Union in such a way that the sum total of its policies comes as close as 
possible to what the majority of its citizens wish to see in the future.

In March of this year the European Commission under its President, Jean- 
Claude Juncker, published a White Paper for the Future of Europe, outlin-
ing five scenarios of what Europe might look like in 2025. This launched  
a process in which Europeans determine the path they can and wish to 
travel together. So far the European Commission has organised over 300 
interactive citizens’ dialogues in more than 80 towns and cities in 27 Mem- 
ber States. President Juncker’s State of the Union Address last month drew 
on the first results of this discussion and structured them to provide a ba- 
sis for the next steps. One target date is 30 March 2019 when the Euro-
pean Council is due to meet in Sibiu and is expected to agree a road map 
to the future.

I am aware that many people – perhaps also here in this room – will 
object that this process is too complicated, that there is a need for 
simpler and more straightforward answers.

However, the reality in which we live is neither simple nor straightfor-
ward. Even though we long for simplicity and straightforwardness. And 
sometimes even enjoy the benefits of them. Thanks to the abolition of 
roaming fees in the internal market, for instance. We are exposed to 
rapid technological developments which have no roots in politics or law. 
We will never create a Europe of citizens by suggesting to people that 
everything can be simpler and more straightforward. And then failing  
to keep our promise because it is impossible to redeem.

The way we can create a Europe of citizens is by making it clear to 
people that, for all its complexities, the Union remains capable of re-
form. This is what the process in the White Paper is all about, and this 
capacity for reform is not an empty promise.

I’d like to illustrate this by reference to competition law, i.e. my direct 
area of responsibility. Over the past two decades EU competition law  
has seen comprehensive reforms, all of them based on the principle of 
“bigger on big, smaller on small”.
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In anti-trust legislation the law is now no longer applied centrally by the 
European Commission, but has been replaced by shared responsibilities, 
with Union law being applied in parallel by both the Commission and  
the national competition authorities. The Commission focuses on cross- 
border instances, ranging from the truck cartel to digital markets, e.g. 
sanctioning the abuse of Google’s dominating market position in the 
provision of price comparison services. However, 85% of all anti-trust 
decisions under Union law are taken by national competition authorities. 
An intricate network of collaboration, incorporating the Commission’s 
right of evocation, guarantees uniformity in the application of the law  
in conjunction with judicial controls that extend to Union courts. At the 
same time, a new Union law instrument has been introduced in the form 
of the Damages Actions Directive which strengthens the rights of con-
sumers who wish to take their case to national courts. This is undoubt-
edly a contribution towards a Europe of citizens.

In state aid law, for instance, the General Block Exemption Regulation 
(GBER) has been completely revised and its scope substantially extend-
ed. It now covers around 95% of all new state aid measures. This means 
that, provided such measures comply with the GBER, the Commission no 
longer needs to be notified in advance, as a monitoring system is now in 
place to ensure that this freedom is not abused. As a result the Commi- 
ssion can concentrate on state aid cases that are particularly serious, 
including the impact they have on citizens’ interests. I would refer you 
here to the two recent cases of tax subsidies for Apple in Ireland and 
Amazon in Luxembourg as well as to instances of energy subsidies, e.g. 
on capacity mechanisms.

The purpose of these measures is not to achieve some abstract “im-
provement of internal market mechanisms”. The effective enforcement  
of competition rules ensures that markets work for those whom they are 
intended to serve. With this in mind, the reforms of EU competition law 
during the earlier terms of office of the Commission as well as in the 
current term of office of Commissioner Margrethe Vestager ensure that 
– by rigorously and consistently applying legal and economic regulations 
and standards – the enforcement of those rules continues to benefit EU 
citizens in a constantly changing social and market environment.
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So what does it mean to be a European Union citizen today?

Some 2,000 years ago the words “Civis romanus sum” (“I am a Roman 
citizen”) meant that Roman citizenship rights could be claimed through-
out the Roman Empire. Advocate General Jacobs referred to this fact  
in 1992 before the Treaty of Maastricht came into force, claiming that 
Union citizens could say “Civis europaeus sum”.

In the light of what I have just said I am not so sure whether the former 
Advocate General would wish to reiterate that claim.

Let me give you some sober details.

In this era of globalisation, Europe’s share of the world’s population is 
steadily declining. Whereas it was still 25% in 1900, it had dropped to 
6% by 2015 – and the continuing trend is downwards. By 2030 Europe 
will be the oldest society in the world. It still generates a high gross 
domestic product. But the 27 EU Member States’ share of global GDP  
fell from 28% to 22% in the short period between 2004 and 2015.

Being a citizen of the European Union in this world means that, in ad- 
dition to the protection and freedom that come with national citizen-
ships, you enjoy the additional protection and freedom that are guaran-
teed by the critical mass of a law-governed Union with its Union law in 
which the focus is on shared values and common action.

The Courts of the European Union are making a contribution of funda-
mental importance in this respect. Dr. Berger and Prof. Wollenschläger 
will show us how, by acting in legal areas that are of immediate impor-
tance to Union citizens, Union courts ensure and clarify implementation 
of the law and, wherever changing situations render it necessary, adapt 
and improve legislation within the confines of what interpretation of the 
law can accomplish. So I can now conclude the broad picture I wished to 
sketch out for you today.

Thank you very much for listening so patiently.
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The European Commission is banking on you in its endeavours to build a 
Europe of citizens.

What else?



After that panoramic view provided by Mr. Laitenberger I will 
be concentrating in my talk on an aspect around which discus-
sion of Union citizenship frequently revolves – the controver-
sial consequences it has for national benefit systems. Just a 
couple of days ago the daily Frankfurter Allgemeine Zeitung 
ran a critical headline saying: ‘Welfare state attracts EU na-
tionals’.1 

What are the issues under discussion? Must social assistance 
be granted, for instance, to an economically inactive Union  
citizen who has entered Germany with no intention of working 
there? Would it make a difference if that person entered the 
country in order to find work? And what about a student who 
initially finances his studies in another EU country by going out 
to work but then wishes to concentrate on his studies in his 
final year and therefore applies for social welfare benefits?

Prior to the Treaty of Maastricht (1993) and the introduction  
of Union citizenship it would have been relatively easy to an- 
swer these questions. In the European Economic Community 
freedom of movement was primarily a market integration tool. 
A certain lack of clarity notwithstanding, it was essentially lim- 
ited to persons in work and not intended to provide inactive 
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persons with a right to equal treatment in respect of access to social 
benefits.2

This changed, however, with the introduction of Union citizenship and a 
general right to freedom of movement, i.e. one that was no longer linked 
to the pursuit of a gainful activity (Article 21 TFEU); Union citizenship – 
and the dynamic interpretation of it by the European Court of Justice 
towards the end of the 1990s – resulted in (limited) access for inactive 
EU nationals to social benefit systems.3

What grounds did the European Court of Justice provide for this interpreta-
tion? Let me give you an illustration by referring to the case of Grzelczyk, 
the student I mentioned a moment ago.4 Since he was concentrating on 
his exams in the final year of his studies and was therefore no longer able 
to work to support himself, he applied for social assistance. Strict applica-
tion of the sufficient resources condition enshrined in the secondary law5 
valid at the time, which enabled an inactive person to benefit from a right 
of residence, would entail rejection of the application – irrespective of the 
fact that the secondary law did not recognise the right of economically 
inactive persons to equal treatment in respect of social benefits.

After the introduction of Union citizenship, however, the secondary law 
conditions of residence represented a hurdle to exercise of the general 
right to freedom of movement, which ranked higher in the hierarchy of 
norms. The ECJ therefore subjected it to the principle of proportionality 
and declared a refusal of leave to reside unjustified in view of the partic-
ular circumstances.6 Moreover, the right of residence protected by Union 
law meant that Mr. Grzelczyk now found himself within the scope of ap- 
plication of the Treaties and so the ECJ confirmed a right to equal treat-
ment in respect of social assistance by virtue of the general ban on dis- 
crimination.7 

The ECJ’s development of a social dimension of Union citizenship does not 
mark the ‘end of rational jurisprudence’, as which it was once pointedly 
branded.8 Its basic approach is viable from the standpoint of legal doc-
trine.9 I do not have the time here to go into any more detail, but the 
following is of crucial importance for the current legal position.
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Criticism of the development of a social dimension of Union citizenship, 
which is frequently directed primarily at the ECJ, fails to take account of 
the fact that the Union legislator – significantly enough despite all the 
criticism voiced by the Member States as co-legislators – not only codified 
case-law in the form of the Free Movement Directive which entered into 
force in 200410, but also to a certain extent transcended it. It was thus 
also democratically legitimised.

Let me briefly outline the legal position as it is at present. The Free Move-
ment Directive distinguishes between the right of residence and the right 
of inactive persons to equal treatment on the basis of duration of resi-
dence:

1. �Periods of residence of up to three months are possible without appli-
cation of the sufficient resources condition (Article 6); the price paid 
for this is exclusion from equal access to social benefits in the country 
of destination (Article 24(2)). 

2.	 �After a five-year period of legal residence, Union citizens acquire a per- 
manent right of residence – a key innovation in the Directive; this al- 
so dispenses with the imposition of any economic conditions, although 
it is linked to a comprehensive right to equal treatment (Article 16 f., 
24). Recital 17 notes the following: “Enjoyment of permanent resi-
dence by Union citizens who have chosen to settle long term in the 
host Member State would strengthen the feeling of Union citizenship 
and is a key element in promoting social cohesion, which is one of the 
fundamental objectives of the Union. A right of permanent residence 
should therefore be laid down for all Union citizens and their family 
members who have resided in the host Member State in compliance 
with the conditions laid down in this Directive during a continuous 
period of five years without becoming subject to an expulsion mea-
sure.”

3.	 �There is still unresolved friction in the Directive as regards periods of 
residence between three months and five years. On the one hand, it 
requires evidence of sufficient resources (i) in order to counteract mi- 
gration motivated primarily by a wish to access welfare benefits and 
(ii) to protect the benefit systems of the countries of destination (Ar- 
ticle 7(1)(b) and (c)). However, should an economically inactive per-
son be unable to satisfy this condition, the outcome is not automati-
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cally loss of the right of residence or the right to equal treatment (Ar- 
ticle 14(3)).11 Rather there must be an assessment of the individual 
case, in which duration of access to and the level of social benefits, 
prior length of residence and personal circumstances must be taken 
 into consideration.12 The Directive thus codifies not only the principle  
of proportionality developed in ECJ case-law, but also the concomitant 
lack of legal certainty. In contrast to views advocated in some quarters, 
the judgment in the case of Dano of 11 November 201413 did not reject 
this proportionality condition. That it should have kept silent about this 
condition is politically understandable at the height of the Brexit debate, 
but it is nonetheless questionable in methodical respects and with re- 
gard to possible misinterpretations. However, it turned out that no 
damage was caused by the silence maintained, because a refusal of 
equal access to social benefits is not disproportionate if the purpose  
of entry was to enjoy social benefits without any intention to work. 
However, an interpretation of the judgment as a turning point in ju- 
risdiction and as a general rejection of the (limited) access for unem-
ployed EU nationals to benefit systems not only conflicts with earlier14 
and subsequent decisions15, but also – and above all – with the Free 
Movement Directive and its proportionality condition.16

At all events, the Dano case makes it clear that the sufficient resources 
requirement is the rule and the relativisation of this condition for reasons 
of proportionality is the exception. The judgment is thus one in a series 
of recent decisions which cement the social dimension of Union citizen-
ship.17 In fact, the ECJ refrains from any querying of clear and propor-
tionate requirements in the Residence Directive. In the Alimanovic case  
it confirmed that people who have lost their jobs must have worked pre- 
viously for at least one year in order to receive social assistance for a pe- 
riod exceeding six months after the end of their employment;18 in the 
García-Nieto case it also confirmed the exclusion of inactive persons from 
social assistance for the first three months of their residence19. It is hard 
to classify these regulations as disproportionate.

Admittedly, consolidation reaches its limits at the point where the Direc-
tive itself contains ambivalent requirements, i.e. in respect of the status 
in residence and social security law of inactive persons residing for peri-
ods of between three months and five years (in which case there must  
be no automatic expulsion in the event of non-fulfilment of the sufficient 



49

resources requirement). Equally, the categorical and permanent exclusion 
from social assistance of persons seeking employment for the first time 
still awaits a primary law review because of the conflict with the legal 
status of other inactive persons.20

In summary it can be stated that Union citizenship has led to an opening 
up of the benefit systems for inactive EU nationals, but only to a limited 
extent due to the fundamental requirement of economic independence. 
From a legal point of view it is quite possible to criticise the fact that the 
legal status of inactive persons thus remains distinctly inferior to the legal 
status of those in employment and that a freedom of movement regime 
remains in place in which distinctions are made on the basis of one’s po- 
sition as an employed person. Nevertheless, the requirements of primary 
and secondary law are satisfied and this reflects de lege lata the state of 
integration in a politically sensitive area.21 

As it turns out, the Brexit debate has shown that the legal status of gain-
fully employed persons is no longer undisputed either. From the very 
outset of European integration, market players enjoyed a right of resi-
dence independent of economic conditions as well as comprehensive 
access to welfare benefits which specifically did not depend on any mini-
mum period of residence. Hence from the first working day onwards they 
have an entitlement to all the welfare benefits accruing to nationals. Given 
that the wide-ranging concept of a worker also includes those in minor 
employment, this includes raising inadequate pay to the respective social 
welfare level – in Germany for recipients of a supplement to Hartz IV.22 
The now obsolete deal offered to Great Britain to avoid Brexit envisaged 
waiting times for the receipt of social welfare benefits, which presented 
problems in primary law terms in view of ECJ case-law. However, the re- 
jection of the deal obviated the need for the ECJ to update or rewrite the 
acquis – although things might turn out differently as regards the adjust-
ment of child benefit to the living standard in the country of the child’s 
residence, which is now under discussion.23
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Ladies and gentlemen,

I should like to deal with those aspects of our case-law which 
do not directly affect access to welfare benefits but definitely 
concern the residence right of Union citizens. 

Foundations in primary and secondary law 

For the classification of case-law it is important to emphasise 
that a distinction must be made between two basic situations. 
Firstly, the situation in which Union citizens exercise their right 
to mobility, in which case the primary law provisions in Article 
212 and 453 TFEU apply, as does the secondary law foundation, 
the Freedom of Movement Directive 2004/38, which is also call- 
ed the Union Citizens Directive. Secondly, the situation in which 
Union citizens have not exercised their right to freedom of move- 
ment but have remained in their home country and have lodged 
claims against their own Member State, in which case Article 
20(1) TFEU4 applies but where (regrettably) no secondary law  
is in place. Here the ECJ relies on direct application of the pri- 
mary law requirements.

THE CASE-LAW OF THE COURT  
OF JUSTICE ON THE SIGNIFICANCE 
OF UNION CITIZENSHIP FOR THE 
RIGHT OF RESIDENCE1

Prof. Dr Maria Berger
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Fundamental statements by the European Court of Justice

I come now to some fundamental statements by the Court which are 
significant for right of residence issues. Firstly, the regularly reiter- 
ated statement to the effect that the purpose of Union citizen status  
is to constitute the fundamental status of the nationals of the Member 
States and, mostly in conjunction with it, the statement that every 
Union citizen can rely on the prohibition of discrimination in all situa-
tions falling within the scope of the Treaties. This takes us straight to  
a limitation explicitly referred to in the judgment in the Dano case5. 
Here Article 24(1) of the Freedom of Movement Directive was inter- 
preted to mean that treatment equal to that afforded to nationals is 
limited to Union citizens to whom the Directive grants a right of resi-
dence6. This right of residence does not apply in the case of inactive 
Union citizens who do not have sufficient resources for themselves  
and their family members. 

On the other hand, established case-law is very important in practice  
for the right of residence, where the right to residence of Union citizens 
derives directly from Union law and it is immaterial whether confirma- 
tion has been furnished by an authority or not. A freedom of movement 
certificate of the kind that has existed in Germany can have a declara- 
tory effect at best but can never be constitutive for the existence of 
Union citizenship. This also applies to the negative case. It may be  
that, despite possession of such a freedom of movement certificate 
or some similar certificate, there is no right to residence in a Member 
State7.

It is also important for the correct classification of our case-law that 
Directive 2004/38 recognises situations in which a right of residence 
applies but there is no right of access to welfare benefits8. 

Union citizens and family members as third country nationals 

I will now present a few examples from the very extensive case-law on 
“residence rights of third country nationals deriving from the right of 
Union citizens”.

In the Singh case a Latvian citizen was married to a third country national 
in Ireland. The Latvian citizen and, therefore, Union citizen returned to 
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her native country where she filed for divorce. The question arose as to 
whether the as yet non-divorced third country national she left behind still 
had a right to reside in Ireland pursuant to the Directive. The European 
Court of Justice decided this was not the case and ruled that the divorce 
would have had to have been completed while the couple were still in the 
host country for the then divorced third country national to be able to 
retain his right of residence9. 

Another case10 concerned two Dutch citizens, each of whom worked to  
a varying extent in Belgium and therefore a freedom of movement situa-
tion applied. The children could not be supervised by a Union citizen, but 
only by third country nationals, in one instance by the mother-in-law. The 
question thus arose as to whether these persons had a right of residence, 
given that the exercise of the right to freedom of movement of the Union 
citizen as an employee was contingent upon the third country nationals 
looking after the children. The ECJ confirmed this right on the grounds 
that the refusal of a right of residence for the third country nationals 
could have meant that this would act as a deterrent to the exercise of  
the freedom of movement of workers.

Let me now provide a striking example of the second group of cases in 
which Union citizens have not exercised the right to freedom of move-
ment and yet the question still arises of the right to residence for third 
country nationals with respect to these Union citizens. The Ruiz Zambrano 
case was the first case in respect of which experts say the ECJ crossed 
the Rubicon, because for the first time the exercise of freedom of move-
ment was not constituted as a condition11. In this an example from Bel- 
gium the children of two Colombian parents had acquired Belgian citizen-
ship in accordance with Belgian law at the time and were thus Union citi- 
zens. A deportation order was served on the Colombian father and he was 
refused access to the labour market. If the parents had had to leave the 
country and the still very young children been obliged to emigrate togeth- 
er with their parents from Belgium and thus from the Union as a whole, 
the core of the Union citizenship of these young Union citizens would 
have been violated. This led to the father’s right of residence and ac- 
cess for him to the labour market.

In this case there was no disputing the dependence of the third country 
national and of both parents as third country nationals. Similarly, there 
are cases in which one parent is a Union citizen while the other is a third 



56

country national. The Chavez Vilchez case provided a combination of sev- 
eral such constellations. The seminal characteristic of these cases was 
that the female third country nationals concerned had children fathered 
by Dutch citizens. The Dutch authorities had served deportation orders  
on the mothers as third country nationals. The question the ECJ faced 
here was whether the young Union citizens also had to leave the coun- 
try, because they were obliged to leave together with their mothers, or 
whether the Dutch fathers could assume responsibility for their welfare. 
The ECJ elaborated various criteria on how the situation of mixed parent-
hood was to be assessed. At all events an examination of the specific case 
must be undertaken by the national courts12.

Ending of Union citizens’ right of residence

I come on now to the question of when Union citizens’ right of residence 
ends. The right to permanent residence after five years means that de- 
portation is possible on serious grounds of public order or security, but 
after ten years only on imperative grounds of public security. Account 
must also be taken here of various other criteria13. A quite extensive 
case-law with regard to the terms ‘public security’ and ‘public order’  
has arisen in connection with these provisions.

Of particular interest here is the Tsakouridis case. A Greek citizen who was 
born and brought up in Germany committed a criminal offence and had a 
deportation order served on him. This envisaged him being sent to Greece. 
The ECJ uses the term ‘public security’ to cover serious forms of organised 
drug dealing. Here too, however, an examination of the specific circum-
stances must be conducted14.

Union citizenship and criminal law

I come on now to the question of when Union citizens’ right of residence 
ends. The right to permanent residence after five years means that de- 
portation is possible on serious grounds of public order or security, but 
after ten years only on imperative grounds of public security. Account 
must also be taken here of various other criteria13. A quite extensive 
case-law with regard to the terms ‘public security’ and ‘public order’  
has arisen in connection with these provisions.
Of particular interest here is the Tsakouridis case. A Greek citizen who 
was born and brought up in Germany committed a criminal offence and 
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had a deportation order served on him. This envisaged him being sent 
to Greece. The ECJ uses the term ‘public security’ to cover serious forms 
of organised drug dealing. Here too, however, an examination of the 
specific circumstances must be conducted14.

Union citizenship and criminal law

Another aspect which can arise from Union citizenship is reflected in 
criminal law and in the handling of the European arrest warrant. The 
Petruhin case confronted us with a very interesting constellation in Lat-
via. The Latvian legal system, like many legal systems among our Mem-
ber States, provides that criminal prosecution can only be undertaken in 
the case of a Latvian citizen15. In this instance an Estonian citizen resi-
dent in Latvia was to be extradited from there to a third country. This is  
a situation not governed by the European Arrest Warrant Framework De- 
cision. The question therefore arose as to whether the Estonian citizen  
in Latvia was to be treated like a Latvian citizen in connection with his 
extradition to a third country, since he was entitled to equal treatment  
as a Union citizen. The Court of Justice confirmed this and noted that his 
extradition to a third country would constitute a restriction of freedom of 
movement. It said that unequal treatment of Union citizens of one’s own 
country and those of another country was justified as a matter of princi-
ple for the purpose of criminal prosecution. In this constellation, how- 
ever, there was the possibility of less restrictive measures being taken. 
Use can be made of the opportunities for an exchange of information 
between the Member States, and Latvia was to offer Estonia the oppor- 
tunity to issue a European arrest warrant so that the Estonian citizen 
might be subject to criminal prosecution in his native country. In a pend-
ing case the issue is that of an extradition to a third country which has 
already taken place and the resulting possibility of state liability16. 

The future of Union citizenship

Finally, a few general remarks on Union citizenship. It is entirely up to 
the Member States to decide who is a Union citizen. They determine  
the nature of their citizenship policy: ius sanguinis, ius soli, and to an 
increasing extent also ius pecuniae. Member States decide who acquires 
citizenship. They are also largely autonomous in withdrawing Union citi- 
zenship – there is only one minor restriction resulting from our case-
law17. As regards the right of residence, there is also the concept of 
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national order and security which, while it is subject to case-law control 
by the ECJ, is nonetheless largely determined by the Member States. The 
Member States can define what they mean by national security and 
public order. There is no really uniform Union law criterion. This can lead 
to paradoxical situations, such as when Great Britain imposes an entry 
ban on a French Algerian citizen and he is not allowed to enter the United 
Kingdom because of his suspected membership of a terrorist organisa-
tion. However, he is allowed to stay in France. Is this really the solution 
to the problem or might this person not also pose a threat from France? 
This is just one example of how the concept of a purely national ap-
proach to public order and security is running into more and more prob-
lems. It is also becoming increasingly difficult to distinguish between the 
two terms: what is still a public order matter and what issue affects 
public security? What are simple grounds, what are serious grounds and 
what are imperative grounds? 

In legal terms it is not really possible to say that we will soon arrive at  
a concept of European public order and security (European “ordre pub-
lic”)18. At the level of case-law the principle of loyal cooperation (Article 
4(3) TFEU) could help to develop mutually supportive perspectives among 
the Member States and to roll back the “St. Florian principle”. I don’t know 
whether you are familiar with this principle in Germany. I come from the 
region in which St. Florian allegedly lived and worked and there it is in- 
terpreted as meaning: “Saint Florian, spare my house and set fire to an- 
other one” (roughly equivalent to the NIMBY principle). That is more or 
less the way in which this principle of public order and security works as 
interpreted from a purely national standpoint.

The “eurocrimes” listed in Article 83(1) TFEU represent a second approach 
on which the development of a European “ordre public” might be based.  

Thank you for your attention.

1|	 Transcript of the lecture with footnotes added afterwards.
2|	 Article 21(1) TFEU: “Every citizen of the Union shall have the right to move 

and reside freely within the territory of the Member States, subject to the lim-
itations and conditions laid down in the Treaties and by the measures adopted 
to give them effect.”
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3|	 Article 45(1) TFEU: “Freedom of movement for workers shall be secured within 
the Union.” (2): “Such freedom of movement shall entail the abolition of any 
discrimination based on nationality between workers of the Member States as 
regards employment, remuneration and other conditions of work and employ-
ment.”

4|	 Article 20(1) TFEU: “Citizenship of the Union is hereby established....”  
(2): “Citizens of the Union shall enjoy the rights and be subject to the duties 
provided for in the Treaties. They shall have, inter alia, the right to move and 
reside freely within the territory of the Member States...”

5|	 Union citizen status is intended to be the fundamental status of nationals of 
the Member States. (Dano, C–333/13, recital 58) Every Union citizen may 
therefore rely on the prohibition of discrimination on grounds of nationality laid 
down in Article 18 TFEU in all situations falling within the scope ratione materi-
ae of EU law. (Dano, C–333/13, recital 59).

6|	 Dano, C–333/13, recital 72
7|	 Dias, C–325/09
8|	 In the first three months, search for employment following prior occupational 

activity (Alimanovic, C–67/14, recital 57f, Garcia-Nieto, C–299/14, recital 42).
9|	 Singh,C–218/14, recital 59 ff., Secretary of State, C–115/15, recital 40 ff.
10|	 Article 45 TFEU must be interpreted as conferring on a third country national 

who is the family member of a Union citizen a derived right of residence in the 
Member State of which that citizen is a national, where the citizen resides in 
that Member State but regularly travels to another Member State as a worker 
within the meaning of that provision, if the refusal to grant such a right of resi-
dence discourages the worker from effectively exercising his rights under Arti-
cle 45 TFEU (S., C–457/12, recital 46).

11|	 In those circumstances, Article 20 TFEU precludes national measures which 
have the effect of depriving citizens of the Union of the genuine enjoyment of 
the substance of the rights conferred by virtue of their status as citizens of the 
Union. A refusal to grant a right of residence to a third country national with 
dependent minor children in the Member State where those children are na-
tionals and reside, and also a refusal to grant such a person a work permit, 
has such an effect. It must be assumed that such a refusal would lead to a sit-
uation where those children, citizens of the Union, would have to leave the ter-
ritory of the Union in order to accompany their parents (Ruiz Zambrano, 
C-34/09, recital 42ff.).

12|	 For an assessment in the case of mixed parenthood these would include inter 
alia: an examination of the individual case as to which parent actually provides 
care; the dependency of the child on the third country national parent; the 
suitability of the Union citizen parent to provide care for the child alone 
(Chavez Vilchez, C–133/15, recital 68 ff.). 

13|	 Directive 2004/38: Account must be taken here of length of residence, age, 
state of health, family and economic situation, social and cultural integration, 
links with the country of origin.

14|	 The concept of ‘imperative grounds of public security’ presupposes not only the 
existence of a threat to public security, but also that such a threat is of a par-
ticularly high degree of seriousness; public security covers both a Member 
State’s internal and its external security: functioning of the institutions and es-
sential public services and the survival of the population, as well as the risk of 
a serious disturbance to foreign relations. Individual case study: the person 
concerned must represent a genuine and present threat, prospects of social 
rehabilitation and other circumstances must be taken into consideration (Tsak-
ouridis, C–145/09, recital 41 ff.).
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16|	 Pisciotti case, C–191/16
17|	 Rottmann case, C–135/08 
18|	 For more detail see Berger M., Die Grenzen der Unionsbürgerschaft, in EuR, 

Beiheft 1/2015, 195.



Ladies and gentlemen,

The Legal Policy Conference in Berlin is being held for the 
twelfth time – and there was an even longer run-up to it far 
away from Berlin, in Bonn – so it is quite justifiable to talk of 
a certain tradition. We have experienced that for ourselves in 
the course of the day.  

The purpose of the Konrad-Adenauer-Stiftung in staging this 
conference is not just to keep abreast of current legal develop-
ments. At the end of the day the foundation has an education-
al mandate in respect of the public at large. And we naturally 
wish to offer forums which facilitate an exchange between 
legal experts, legal practice and practical legal policy.

Europe and Germany are confronted by two fundamental 
developments which have absorbed our attention both direct- 
ly and indirectly here today and will continue to do so in the 
future. One is the rise of populist forces and populist thinking 
– and by that I mean not just in the countries mentioned very 
often by name today, but in a whole range of European coun-
tries including Germany – in which these forces, though not 
yet in the majority, have already achieved notable election 
successes. Secondly, we are witness to a wide-ranging scepti-
cism regarding the way in which we organise and live our lives 

GREETINGS PRECEDING   
THE DINNER SPEECH

Thomas Köhler
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in Europe. This scepticism is targeted not at the ideas and objectives but 
at the reality of Europe as it is encountered in everyday practice. That is 
an issue we must address.  

In the public political debate in Germany, reference to fundamental con-
stitutional principles and procedures is now made much less frequently 
than was the case just a few years or even decades ago. A current exam-
ple – and an alarming symptom of this development – was provided by 
the recent federal election campaign. In the major television programmes, 
leading politicians were supposed to demonstrate their proximity to the 
public and voters at large by being confronted with individuals‘ personal 
problems to which they were obliged to find an appropriate solution – in 
other words, without any detailed account being taken of administrative 
procedures or legal principles.

Further instances were provided by the TV debate between the leading 
candidates in Germany as well as in various town hall meetings. This is a 
development we must keep a critical eye on, because such ‘exaggerated 
petitioning’ is hardly suited to highlighting the special value of the rule of 
law. On the contrary, it shows that the educational mandate I mentioned 
a moment ago no longer relates – from our foundation’s point of view – 
just to the export of constitutional principles to the world at large, but 
must increasingly also have its sights fixed on the domestic arena.

Thinking in terms of fundamental constitutional principles is elementary. 
Populists have an easy ride if the population is largely of the erroneous 
view that the purpose of the legal system is essentially to provide subse-
quent legitimisation for largely freely made political or entrepreneurial 
decisions. In this connection I would draw your attention to the debate on 
the legal appraisal in Europe and the USA of the financial crisis ten years 
ago and the issue of guilt associated with it. Surveys in Germany tell us 
that the population places a great deal of trust in the judiciary, while at 
the same time people say that the legal system offers better prospects for 
those with money, power and influence. This is a dangerous development 
we must tackle. 

On the other hand, legally correct action and compelling legal argumen-
tation in the public arena can also help to weaken populist currents in 
Germany and Europe. It is, therefore, of the utmost importance that we 
should not form a closed circle here but should try – as you are all doing 



63

– to put forward your arguments to the public at large. This explains the 
need for intelligent interaction between prudent judgments handed down 
by the European Court of Justice and the Federal Court of Justice in re- 
spect of the forthcoming decisions on the activities of the European 
Central Bank.  

We have learned a lot today about the readiness to engage in dialogue 
and about a discursive struggle – to which there is nothing I need to add 
because we can see that progress is being made in this respect. I believe 
it is important to ensure that the fundamental principles and grounds for 
decisions are adequately elaborated and presented to the public at large. 

If sections of the population already sense a loss of control; if sections  
of the population respond to crude conspiracy theories; if sections of the 
population – incorrectly – see political and judicial decisions as no more 
than a farce, then understandable, systematic, legal arguments are more 
important than ever for interested lay people. 

Hence I am all the more pleased that President Lenaerts will take the 
opportunity here today to examine in detail the core task of the Euro- 
pean Court of Justice as set out in the Treaties, which is to ensure that 
“the observance of the law in the interpretation and application of the 
Treaties continues to be upheld.” The words “continues to be upheld”  
are your own – I hope you will have no objection to me quoting them 
here. We have seen from your contributions during the day how vigor-
ously you go about that task and so we look forward now to a further 
substantial contribution.  

The work of the European Court of Justice is of considerable significance 
not just for legal developments in Europe. It can also play a major role in 
acceptance of the European Union by its citizens. 

Citizens can demand that politicians demonstrate compliance and con-
tractual fidelity. At the same time they can insist that politicians should 
find ways within the existing Treaties of resolving problems that demand 
too much of nation-states – for instance in handling the refugee problem. 
If further development of the Treaties is currently an unrealistic prospect, 
then we must work within the existing Treaties to ensure a more effective 
European Union.
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Let me take this opportunity to thank all the speakers, chairpersons and 
conference participants for the very committed and in-depth debates in 
both the panels this afternoon. I feel sure we have all benefited from the 
food for thought presented during the day’s discussions. 

We have the opportunity over dinner to combine what we have learned  
so far with what Professor Lenaerts has to tell us now. I wish us all a very 
enjoyable and rewarding evening.

Thank you.



It is a great pleasure and an honour, but a far from easy task, 
to round off this fascinating afternoon as the closing speaker 
and to contribute a few new thoughts.

May I take this opportunity to express my heartfelt thanks to 
those responsible at the Konrad-Adenauer-Stiftung for the kind 
invitation to attend this conference. I really appreciate it.

Having said that, I must add straightaway that this invitation is 
a two-edged sword.

Is it possible as President to talk about the contribution of the 
Court of Justice to mastering the challenges currently facing 
the European Union (EU), as the title of the conference sug-
gests? And can you really do so without politicising the juris-
diction of the Union in these tumultuous times and the great 
challenges they present? 

Well, I think it is possible. And this contribution can be ren-
dered objective in particular by stepping back a little from the 
challenges of the present.

DINNER SPEECH 
THE VALUES OF THE EUROPEAN 
UNION IN THE CASE-LAW OF THE 
COURT OF JUSTICE

Prof. Dr Koen Lenaerts1
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But let me explain what I mean. 

As you all know, the European Union is subject to the principle of con- 
ferral stated in Article 5(1) and (2) TEU. Like the other bodies of the EU, 
therefore, the Court of Justice is bound to act exclusively within the 
framework of the competences invested in it by the Member States in 
accordance with the Treaties.

Pursuant to Article 19(3) TEU and as provided for in the Treaties, the 
Court of Justice (a) rules on actions brought by a Member State, an 
institution or a natural or legal person; b) gives preliminary rulings on 
the interpretation of Union law or the validity of acts adopted by the 
institutions and c) rules in other cases provided for in the Treaties.

Following the principal lines of the common constitutional traditions of the 
Member States, Union jurisdiction thus assumes the role of a third power 
controlling compliance with the law on the part of the executive and the 
legislative.2    

A key prerequisite for the contribution of the Court of Justice to solving 
the challenges currently facing the EU is apparent from the functional 
enabling rule. The Court of Justice can only ever become active in re-
sponse to actions, claims or submissions by third parties and never  
on its own initiative. As a judicial body, the Court of Justice therefore  
does not pursue any political agenda with a view to actively shaping  
the values of the EU.

In normative terms the Court of Justice is charged, within the scope of  
its responsibilities pursuant to sentence 2 of Article 19(1) TEU, with ob- 
serving the law in the interpretation and application of the Treaties. This 
sentence is of great import. The obligation it contains to uphold the law 
and to ensure effective legal protection, which extends far beyond the 
scope of the jurisdiction, constitutes quintessential recognition of the 
lawfulness of the Union.3 This lawfulness of the Union is its compass, 
indeed its source of orientation in these times of major political challeng-
es.

Once again the canon of values laid out in Article 2 TEU represents the 
yardstick for the foundation of this lawfulness of the European Union.
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As you all know, this states that “The Union is founded on the values of 
respect for human dignity, freedom, democracy, equality, the rule of law 
and respect for human rights, including the rights of persons belonging to 
minorities. These values are common to the Member States in a society in 
which pluralism, non-discrimination, tolerance, justice, solidarity and 
equality between women and men prevail.”

This canon is not a relic from the time of the founding treaties. On the 
contrary, the values contained in Article 2 TEU are the expression of a 
historically motivated, collective learning process on the part of Member 
States and the European Union which is designed to ensure a minimum 
homogeneity of standards in the establishment of the Common Market.4  

The deepening of European integration beyond the iron and steel indus-
tries further underlined the significance of this bedrock of values and  
led to its gradual inclusion in the Treaties.5 Interestingly enough, the 
enshrining of the foundations of the Union of values in Article 2 TEU 
ahead of the objectives of the European Union in Article 3 TEU reflects 
the change within the Union and the move towards an identity-building 
community of values both internally and externally.6 
  
In this spirit Article 2 TEU expresses the agreed fundamental attitudes  
of the members of the European community. In the light of present-day 
challenges, in particular, they serve as legally binding reference standards 
for the common self-assurance of the European Union. The practical pur- 
pose of the normative substance is to simplify coordination between the 
Member States, to secure the foundations of the EU’s legitimisation and  
to ensure the smooth functioning of the Union.7 

At a time in which the volume of the discussion about the future of the 
European Union, not only on the part of some governments of European 
Member States but also within the societies of the Member States, has 
occasionally drowned out the reasons for its establishment, the values set 
out in Article 2 TEU highlight the distinct value of Europeanization. This 
value is reinforced by the continuous feedback to the national values of 
the Member States as well as by the clause on national identities in Article 
4(2) TEU.

However, the values enshrined in Article 2 TEU are of necessity abstract 
and vague, which is why their normative substance is enriched with 
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material content by the context-related interpretations of the Court of 
Justice and, indeed, must also be consolidated every now and then.

Hence the case-law of the Court of Justice has significantly enhanced not 
only the individual value principles, but also the formation of a European 
system of values as a whole.8 I will now look in more detail at the contri-
bution of the Court of Justice and refer by way of example to human dig- 
nity, democracy and the rule of law. Even as abstract values they are an 
exemplary illustration of the normative foundation for resolving the chal-
lenges currently confronting the European Union.

Respect for human dignity

The first value mentioned in sentence 1 of Article 2 TEU is respect for 
human dignity. The provision thus formulates not only human dignity as  
a value, but also the obligation to respect it. The norm thus reflects the 
fundamental decision of the Union, in line with the Charter of Fundamen-
tal Rights of the European Union, to base European protection of funda-
mental rights on human dignity as a fundamental value and to profess  
its faith in man as an end in himself.9    

Infringements, therefore, always constitute a violation of human dignity, 
which has been expressly recognised as an unconditional fundamental 
right ever since the decision of the Court of Justice in the case of The 
Netherlands v Parliament and Council.10 In this instance the Court of 
Justice had to decide on the lawfulness of the Directive on Legal Pro- 
tection of Biotechnological Inventions. The Netherlands was of the view 
that the patentability of isolated parts of the human body, in particular, 
constituted an instrumentalisation of living human material, which was  
a violation of human dignity. It therefore demanded that this patentabili-
ty be annulled. While the judgment of the Court of Justice confirmed in 
principle the value of human dignity as a general legal principle of Union 
law, it could not establish any violation in the case at hand since, ac- 
cording to the provisions of the Directive “the human body at the vari-
ous stages of its formation and development cannot constitute a patent-
able invention.”11 

The Court of Justice also concerned itself with the value of human dig- 
nity in the context of the 2004 Omega decision, which is particularly well 
known in Germany.12 In this instance the Court of Justice was obliged to 
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rule on whether Union law, in the form of the free movement of goods 
and services, conflicted with a national ban on the simulation of acts of 
killing in an amusement arcade by means of laser weapons. In its deci-
sion the Court of Justice established that the national prohibition result-
ing from a violation of human dignity, which is protected by the constitu-
tion, could not be regarded as a measure which unjustifiably infringed 
the free movement of services, since “by prohibiting only the variant of 
the laser game, the object of which is to fire on human targets and thus 
'play at killing' people the contested order did not go beyond what is nec- 
essary in order to attain the objective pursued by the competent national 
authorities.”13   

Moreover, it is apparent from the more recent decision of the Grand 
Chamber of the Court in the International Stem Cell Corporation14 case 
that respect for human dignity constitutes a criterion of Union law which 
must be strictly observed by the Union legislative. In this specific case, 
which again concerned the interpretation of the Directive on Legal Pro-
tection of Biotechnological Inventions, the Union legislator was mandat-
ed by the Court of Justice, in connection with the protection of the hu- 
man embryo, to “exclude any possibility of patentability where respect 
for human dignity could thereby be affected, (...) [it follows that] the 
concept of ‘human embryo’ (…) must be understood in a wide sense.”15  

Democracy

In addition, Article 2 TEU states the fundamental value of democracy, 
which was described by the Court of Justice in the decision on Kadi and  
Al Barakaat as “a foundation of the Union”.16   

The essence of the European democracy principle is specified in further 
detail in the Lisbon Treaty: Article 10(2) TEU explicitly ties the represen-
tative democracy of the European Union to dual legitimisation conditions. 
Accordingly, the operating principle of the democratic legitimisation of  
the European exercise of power rests on the connection between a Union 
citizenship strand of legitimacy (via the European Parliament) and an in- 
direct citizenship strand of legitimacy (via the national parliaments).17   
  
In their dual role as national and Union citizens, therefore, citizens make 
sure that the decisions of the different political representative bodies in  
the European Union, of the national parliaments and of the European Par- 
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liament are connected with each other in their functions in order to ensure 
a democratic link in the legitimacy chains with the individualisable citizen.18   

Electoral law is thus of crucial significance for the exercise of citizens’ 
dual role as national and Union citizens. Article 10(3) TEU grants all 
citizens the right to participate in the democratic life of the Union.

This right is guaranteed primarily by means of the elections to the Euro- 
pean Parliament, whose elected deputies are in turn entrusted with re- 
presenting the interests of the Union citizens.

Permanent disenfranchisement of the right to vote in elections to the 
European Parliament was the subject of the Delvigne judgment of the 
Court, which has become significant in particular with regard to the 
normative connection between Union citizenship and the basic demo-
cratic structure of the European Union.19  

In this case the Court had been presented with a question requiring a 
preliminary ruling on whether a Member State can provide for a general, 
unlimited and automatic denial of the exercise of civil and political rights, 
including revocation of the right of Union citizens to vote in elections to  
the European Parliament.

In the national main proceedings Mr. Delvigne, a French citizen, had  
been convicted by final judgment in France and sentenced to twelve 
years in prison for having committed a serious crime, whereupon he  
was automatically deprived for life of his civil rights. Despite the re- 
form of the penal code, the loss of his civil rights remained in place, 
since it rested on a conviction passed by final judgment before the  
new penal code came into force. Mr. Delvigne is therefore no longer 
entitled to vote in France and, by extension, in elections to the Euro- 
pean Parliament, which explains why the issue under review was the 
right to vote of a Union citizen in a Member State whose citizenship he 
possesses.

In elections to the European Parliament the Member States must make 
sure that members of the European Parliament are chosen in general, 
free, direct and secret elections. National legislation stipulating that 
Union citizens legally convicted for committing an offence are not en- 
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titled to vote in elections to the European Union must therefore be 
treated as an implementation of Union law pursuant to Article 51(1)  
of the Charter.

In its judgment the Court noted that the loss of Mr. Delvigne’s right to 
vote constituted a fundamental limitation on the right of Union citizens  
to vote in elections to the European Parliament, which is guaranteed by 
the Charter of Basic Rights. However, it also conceded proportionate 
restrictions in the exercise of the right to vote within the meaning of 
Article 52(1) of the Charter, provided these are prescribed by law to 
ensure respect for the substance of the rights and freedoms and to 
comply with the principle of proportionality.

In this particular case the Court of Justice, having given the matter due 
consideration, deemed the loss of the right to vote in accordance with 
French legislation to be proportionate, since it took due account of the 
type and seriousness of the offence and the length of the sentence. In 
particular, the loss applies only to persons who have been convicted for 
a crime punishable by a term of imprisonment between five years and 
life. Moreover, French law specifies that it is possible for a person in the 
situation of Mr. Delvigne to seek and achieve an annulment of this loss 
of civil rights.

Rule of law

The rule of law, as a requisite element of democratic communities, is also 
a fundamental European value. While there is no uniform concept of the 
rule of law that can be drawn on in all the legal systems of the Members 
States, formal and material conditions for the legality of the exercise of 
power by the authorities can be combined under the term ‘rule of law’ in 
Article 2 TEU. Formal rule of law is guaranteed first and foremost by the 
principle of the division of powers, regulation by formal law and the re- 
quirement for orderly procedures, while material rule of law is guaranteed 
primarily by respect for fundamental rights and the proportionality princi-
ple.20  
  
Since 1952 the Court of Justice has consistently derived general legal 
principles such as the protection of legitimate expectations21, non-retro- 
activity22, the principle of legal certainty23 and forms of a legal protection 
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guarantee24 from the principle of the rule of law. It has thus considerably 
influenced the development of a community which “constitutes a new 
legal order of international law”25 on the road to a “Union based on the  
rule of law”26.

This momentum propelled by legal certainty and control has always been 
an inherent feature of European integration. As far back as the Les Verts 
case the Court explained in detail that “the European Economic Communi-
ty is a Community based on the rule of law, inasmuch as neither its Mem- 
ber States nor its institutions can avoid a review of the question whether 
the measures adopted by them are in conformity with the basic constitu-
tional charter, the Treaty.”27 The Court of Justice consequently decided in 
the Unión de Pequeños Agricultores case that it is “for the Member States 
to establish a system of legal remedies and procedures which ensure re- 
spect for the right to effective judicial protection.”28  
 
Therefore, the effectiveness of a judicial legal protection system is also 
dependent in the European Union on the general possibility of initiating 
orders in interim legal proceedings. In the case of The Queen v Secretary 
of State for Transport the Court of Justice ruled that “the full effective-
ness of Community law would be (...) impaired if a rule of national law 
could prevent a court seised of a dispute governed by Community law 
from granting interim relief in order to ensure the full effectiveness of  
the judgment to be given on the existence of the rights claimed under 
Community law.”29

Furthermore, in the light of Article 2 TEU, the independence of the courts 
is an essential prerequisite for the effectiveness of judicial – and interim 
– legal protection.30 This pillar of the rule of law nurtures both the princi- 
ple of mutual trust between the Member States as well as the principle of 
mutual recognition of observance by all the other Member States of Union 
law and, in particular, of the fundamental rights enshrined therein in the 
interests of legal certainty within the Union. Opinion 2/13 of the Court of 
Justice says that the basic premise of the legal structure is that every 
Member State shares a set of common values with all the other Member 
States – and recognises that it shares these values with them – and thus 
unconditionally implies and justifies the existence of mutual trust between 
the Member States in the recognition of these values and thus in the ob- 
servance of the law of the Union.31 
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This mutual trust and recognition among independent judiciaries of the 
Member States thus forms the nucleus of the DNA of the legal structure 
of the Union. Hence it is all the more important at a conference such as 
this to recall the importance of this fundamental constitutional principle, 
which in a number of Member States is currently being undermined by 
the ongoing politicisation of the national judicial system32 – and is thus 
structurally destabilising the European set of values set out in Article 2 
TEU, to respect for which the Member States are not only contractually 
bound, but which is of the utmost importance as a point of reference in 
addressing the current challenges facing the EU.

In the past the Court of Justice has dedicated itself in its case-law to 
ensuring recognition of this point of reference by “respect for the law in 
the interpretation and application of the Treaties” within the meaning of 
sentence 2 of Article 19(1) TEU and it will continue to do so in the future.

Thank you for your attention.
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