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The rule of law is elementary for a functioning democracy.
This is why its promotion is a key component of German
development cooperation. But how do projects in the legal
field actually work? What are the challenges involved? And
what can be said about the effectiveness of rule of law work?
Here we look at some case studies from the Western Balkans.

Development Cooperation in the Legal Field

Building wells, renovating schools, securing
food supplies - these are the kind of things peo-
ple most commonly associate with the now out-
dated term “development aid”. In fact, what is
now called “development cooperation”? is much
more multifaceted and goes beyond technical
cooperation. One quantitatively rather small but
nonetheless very important area is promotion
of the rule of law. Germany has been engaged
in this kind of development cooperation for
decades,? with funding amounting to 1.44 bil-
lion euros? out of a total of 206 billion euros* in
development funds between 2007 and 2021.

The German Rule of Law Promotion

Rule of law promotion has gained considerable
importance over the past three decades and is
now not only carried out in conjunction with
other development projects, but often in parallel
or entirely independently of them, with its own
goals and funding.

German Development: From Recipient to Donor

While conventional German development aid
began in the early 1960s,° promotion of the
rule of law did not become established as a rel-
evant and increasingly independent field until
the 1990s. Previously, especially in the post-war
years, the Federal Republic was itself in some
respects the recipient of development aid in the
area of the rule of law: the Western Allies were
involved early on in the drafting of the Basic Law,
and the establishment of Germany’s constitu-
tional structures in the administration also took

place under their influence. It is precisely the fact
that Germany overcame the National Socialists’
“Unrechtsstaat” (unjust, lawless state) that made
the country a credible player in the field of rule of
law work: the example of the Federal Republic of
Germany showed that it was possible to develop
a functioning system that is committed to the
principles of the rule of law and that works in
everyday life. This was confirmed once again in
the 1990s with the successful legal integration of
the German Democratic Republic (GDR).®

Definition and Objective of Rule of Law Promotion

There is no generally applicable definition of the
term “rule of law”, which is why there is no gen-
eral definition of “rule of law promotion” either.”
For this reason, the Federal Government defined
the area of German rule of law promotion for
itself in the “Strategy of the Federal Govern-
ment for Promoting the Rule of Law”, which was
adopted (for the first time®) in 2019 as an under-
lying guideline for its work in this field. This
definition is a synthesis of the concept of “rule
of law” as defined by the United Nations and the
“specific understanding of the concept of the rule
of law” shaped by the German legal and consti-
tutional traditions.® This understanding “limits
and commits state authority to safeguarding
individual freedoms and material justice, in par-
ticular by recognising fundamental rights, ensur-
ing the administration is subject to the law and
effectively protecting individual rights by main-
taining the independence of the courts.”*©

The goals of rule of law promotion are manifold
and the Federal Government considers rule of
law promotion a “central instrument [...] in the
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From recipient to donor: The Federal Republic of Germany, with the help of the Western Allies, succeeded in
(re)building a functioning judicial system based on the rule of law after World War Il. Since the 1990s, it has
itself been intensively engaged in rule-of-law cooperation with other states. The picture shows the Federal
Constitutional Court in Karlsruhe. Photo: © Uli Deck, dpa, picture alliance.

field of crisis prevention, conflict management

and peacebuilding”.’* In addition to the “estab-
lishment and promotion of the rule of law in the

narrower sense”, the political objectives include

the “fight against corruption”, “human rights”
and “international humanitarian law” as well

as the “promotion of democracy”. Operational

objectives include “building and improving

structures and procedures of state institutions”,
“supporting legal reforms” and “strengthening

the independence of the judiciary”.?

In addition to promoting the ideals and values of
the rule of law itself, work on the rule of law also
has to do with other interests, of course. By pro-
moting the rule of law structures, the aim is to cre-
ate a framework for a better functioning economy
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with a view to enabling German companies to
invest more easily and with greater security. Eco-
nomic development can in turn contribute to pov-
erty reduction. A further objective is to improve
security in many areas of life through a function-
ing judiciary and administration. In this way, pro-
motion of the rule of law can serve to reduce the
causes of displacement and migration, and it can
help advance climate and environmental policy.*?

Forms of Rule of Law Promotion

In practice, rule of law work takes many differ-
ent forms. German rule of law promotion can
be roughly divided into three areas, which differ
both in terms of the (aforementioned) goals and
of methods and resources.'*
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At the macro level, Germany tries to use diplo-
macy to persuade other countries to introduce,
observe and implement rule of law standards
locally. This is usually done through persuasion,
granting economic or other benefits, or through
political support. These efforts ideally culminate
in the conclusion of international treaties. The
Federal Foreign Office is the lead agency in this
area. The exact obligations and their scope are
negotiated between the contracting parties and
are binding on both sides. Germany’s participa-
tion in international organisations and treaties
under international law is on the same level: it
mainly consists of financing certain projects initi-
ated by institutions such as the UN. By promoting
the rule of law in this way, Germany is fulfilling
its obligations under international treaties.

The political foundations are
independent actors that carry
out projects to promote the
rule of law.

Measures at the micro level include what was for-
merly known as “technical cooperation”, which
is now much more multifaceted than it was at
the beginning of rule of law promotion. The
majority of projects in the field of technical legal
development cooperation, both financially and
quantitatively, are carried out by the Gesellschaft
fiir Internationale Zusammenarbeit (GIZ) on
behalf of the German Federal Ministry for Eco-
nomic Cooperation and Development (BMZ).
GIZ’s main focus here is on creating and strength-
ening the technical conditions for the rule of law
in partner countries. This includes providing
resources for judicial institutions, further training
of staff and advising on legislative projects and
their implementation. In recent years, GIZ pro-
jects have increasingly moved beyond the tech-
nical field, which is not without controversy due
to the differing tasks of BMZ, the Federal Foreign
Office and the Federal Ministry of Justice (BM]).'®

BM]J is actively involved on a quantitatively much
smaller scale than BMZ, but makes a crucial

contribution. In addition to bilateral cooperation
with justice ministries of other states (including
the rule of law dialogue pursued by the Federal
Government with China and Vietnam), BM]
operates through the German Foundation for
International Legal Cooperation (IRZ), which
was established specifically for this purpose in
1992.

Secondly, there is the area of non-technical coop-
eration. This includes the political foundations,
which carry out projects as independent actors to
promote the rule of law in the countries in which
they operate. The focus here is on the level of
legal policy (e.g. dialogue between German and
foreign political representatives) and the level
of civil society. Unlike GIZ or IRZ, the political
foundations are not implementing organisa-
tions. They organise their work independently
and autonomously within the framework of the
objectives agreed on with the funding agencies
(BMZ and the Federal Foreign Office).'®

The non-technical area also includes academic
cooperation and exchanges, for example
through the German Academic Exchange Ser-
vice (DAAD), as well as through several smaller
institutions and research facilities that operate
particularly on a regional or country-specific
basis and that work in selective fields. Of the
non-governmental organisations, one of the
many is the German Federal Bar (BRAK), which
cooperates with bar associations abroad. An
example of a research institution organised
under private law is the Institute for East Euro-
pean Law (IOR) in Regensburg with its coopera-
tion partners in Eastern Europe.

Effectiveness of Rule of Law Work
in the Western Balkans

As a result of increasing European integration in
recent decades, promotion of the rule of law by
EU states at national level has been significantly
reduced. Since the turn of the millennium, most
member state projects in Europe have gradu-
ally been integrated into or coordinated with
EU development work.?” The largest donor in
the Western Balkans region (Albania, Bosnia
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and Herzegovina, Kosovo, Montenegro, North
Macedonia and Serbia) is the EU, which pro-
vides financial assistance mainly through the
Instrument for Pre-Accession Assistance.'® In
the period from 2014 to 2020, EU allocations
to the Western Balkans in the rule of law area
amounted to 700 million euros - some 16 per
cent of the total bilateral EU aid.'® In 2021, for
example, Germany allocated 7.86 million euros
to the area of law and justice and 2.1 million
euros to the area of human rights in the Western
Balkans.2°

The success of rule of law
promotion is sometimes
difficult to measure.

Rule of law promotion is a complex field in which
success is sometimes difficult to measure. One of
the reasons for this is that the impact of reforms
or projects on a broader (societal) level does not
become apparent until after a sometimes consid-
erable delay. Furthermore, it is often difficult to
establish causality between a particular measure
and the success achieved. While the result at the
output level (measurable activity or achievement)
is immediately visible, for example if a legal data-
base is set up, a publication is issued or a training
programme is implemented, the concrete impact
of such measures is difficult to determine. It may
be possible to measure the outcome (the effect
on the target group) of a measure, but its impact
can often only be estimated.

The effectiveness of rule of law work over ex-
tended periods of time can be assessed, however.
In January 2022, the European Court of Audi-
tors published a special report on the effective-
ness of EU support in the rule of law area in the
Western Balkans. A total of 20 projects carried
out in the period from 2014 to 2020 were ana-
lysed, focusing on the legal and judicial system,
anti-corruption and human rights.?* In summary,
the European Court of Auditors concluded that
although the measures supported and imple-
mented by the EU had resulted in reforms in the
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technical and operational areas, the measures
had little overall impact in terms of fundamental
improvements in the rule of law.?2 In particular,
it noted that too little had been done to develop
limited administrative capacity or strengthen
political will. According to the report, it is prob-
lematic that financing and implementation of
projects were “not always” subject to the fulfil-
ment of conditions (“conditionality”). Moreover,
EU support for civil society was said to be not suf-
ficiently geared to the latter’s needs and mainly
limited to short-term projects.?® The findings of
the European Court of Auditors are particularly
relevant to this paper because some projects
were implemented by German organisations.
Indirectly, therefore, its assessment is also an
assessment of Germany’s promotion of the rule
of law in the Western Balkans.

Two Examples of Rule of Law Promotion
in the Western Balkans

For this article, two practical examples from Ser-
bia and Albania have been selected because they
are typical of (technical) rule of law promotion:

they involve advisory work on the introduction

of new legal institutions and the formulation of
the relevant legal bases, capacity development
and support in implementing reforms. The-
matically, the focus is on reforms in the area of
courts and public prosecution offices as well as

fighting corruption - two areas that are at the

centre of many rule of law projects. These two

examples were specifically chosen because they
are not simply success stories (of which there

are many) but also offer an opportunity for criti-
cal reflection from which lessons can be learned.
Both projects were implemented by German

development organisations.

An Example from Serbia: Introduction
of the Notary Public Office

In Serbia, the Instrument for Pre-accession Assis-
tance first introduced in 2007 was used to pre-
pare and implement judicial reforms. Various
measures served to implement the action plan
under Negotiation Chapter 23 to achieve the
EU’s acquis communautaire and thus support
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the establishment of an independent, account-
able and efficient judiciary.?* Under the Legal
and Judicial Reform Programme with a funding
volume of 7.1 million euros, two German develop-
ment organisations were involved in these meas-
ures from January 2011 to May 2017.25

The setting of notary fees
became a political issue in
Serbia.

Reforms of a public notary’s office play a sig-
nificant role in increasing the efficiency of the
courts in Serbia, as in most states in Southeast
Europe. Through their advisory activities, nota-
ries make an important contribution to avoiding
future legal disputes and therefore to relieving
the courts.?® In Serbia, a great need for such
preventive legal administration and qualified
advice was identified, especially in the area of
property.2” For this reason, the project focused
on advising the Serbian partners on establishing
a public notary’s office. In addition to the two
German development organisations, experts
from the German Notaries’ Association and the
German Federal Chamber of Notaries were also
involved.?® Some preliminary work had already
been carried out as part of a bilateral partner-
ship from 2001 onwards.

In the course of the project, several practical dif-
ficulties arose that delayed implementation. For
example, it was necessary to clarify the access of
existing legal professions to the notary’s office
and the development of admission requirements.
Furthermore, awareness of the role and tasks of
the notary’s office had to be created among pro-
fessionals and the public at large. The discussion
surrounding the setting of fees became a political
issue.2® Moreover, since a number of legal trans-
actions were to fall under the exclusive jurisdic-
tion of notaries, the legal profession feared a loss
of revenue and standing.3° There was consider-
able opposition to the law passed at the end of
2014. Having already gone on strike because of
the changes in tax law that were disadvantageous

to them, lawyers now additionally demanded the
deletion of the relevant provisions in the Notaries
Act. They organised a blockade of the adminis-
tration of justice for several months, resulting
in more than 200,000 court dates having to be
postponed. As a result of protests, the exclusive
competence of notaries for land transactions
and certain contracts was removed from the law
again in early 2015.3! The benefits intended to
be generated by establishing the notary’s office
were thus to some extent cancelled out.

There were various reasons for the lengthy dura-
tion of the project, some of which were beyond
the control of the external actors. They include
changing priorities of the Serbian governments
between 2001 and 2014. While there was ini-
tially considerable willingness to implement
reforms, motivation waned over the years and
prime concerns changed, not least due to the
Kosovo conflict (declaration of independence on
17 February 2008). From 2011 onwards and par-
ticularly following the parliamentary and presi-
dential elections in 2012, the reform project was
stepped up again.

Nonetheless, it is also evident that the expecta-
tions on the part of the advisors were not always
realistic and that “in the context of legal trans-
formation, some things can turn out very differ-
ently from what one would actually expect based
on the objective circumstances”.3> Many of the
stumbling blocks can be traced back to misjudge-
ment or failure to take certain circumstances into
account. It was known that the reform entailed
disadvantages for the legal profession, for exam-
ple. So even without in-depth knowledge of the
country, it could have been anticipated that there
would be resistance from lawyers. Finally, a thor-
ough analysis of the institutional, economic and
social framework conditions (in particular var-
ious manifestations of corruption) should have
led to the realisation that defining the admission
criteria for the notary’s office and setting the fees,
for instance, would be a major challenge and
would come up against opposition.

Nevertheless, it can be said that Serbia now has
a functioning notarial service thanks to these
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Promoting the rule of law in a practical way: The Palace of Justice in Belgrade (picture from 2017) was
completely rebuilt with support from the European Investment Bank - also to increase the efficiency of the
judicial authorities based there.

reforms. This is an achievement despite the
softening of the original regulations. Lessons
that German rule of law promotion can learn
for future projects from the experience gained
in introducing this reform include the need for
a fundamental needs assessment and in-depth
analysis, not only with regard to the legal con-
text but also in terms of the general situation
within society.

An Example from Albania: Judicial Reforms

From September 2014 to March 201833 and
from April 2018 to the end of December 2021,3+
the EU-funded projects EURALIUS IV and V
were implemented in Albania to support and
accompany the judicial reform there. Here, too,
a German development organisation was com-
missioned to implement the projects. A core
element was the drafting of the Law on the
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Re-evaluation of Judges and Prosecutors (“Vet-
ting Act”). Part of the aims was to strengthen
the independence of the judiciary, increase its
efficiency, improve access to justice and fight
corruption.3®

In some Albanian courts, half
of the positions are vacant.

In its reports, the European Commission states
that Albania has made progress in implementing
judicial reform in the area of vetting:3° by Sep-
tember 2022, 554 first-instance review proceed-
ings had been completed, with dismissals or
resignations of judges and prosecutors in 64 per
cent of the cases.3” The vetting process led not
only to numerous dismissals in the lower courts,
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but also to the removal from office of judges
in the Constitutional Court and the Supreme
Court. Moreover, some judges resigned from
office on their own initiative prior to the vet-
ting process:3® soon after the vetting process
began, only one of the nine judgeships at the
Constitutional Court and four out of 17 posi-
tions at the Supreme Court remained filled. As
a result, no decisions were taken by either court
for more than two years. In 2019, the Supreme
Court alone had a backlog of more than 30,000
cases®® - which continues to this day. The situa-
tion was dramatic in the lower courts, too, and
remains so. At some courts, half of the positions
are vacant because fewer judges and prosecu-
tors can be trained and recruited than have left
in the course of the vetting process.

In addition to a needs and
situation analysis, a risk and
legal impact assessment
should also be undertaken.

One of the most serious consequences for those
affected is the considerable delay in criminal
proceedings: in Albania, pre-trial detention (i.e.
provisional detention pending judgement) may
be extended to up to three years. Added to this
is the imposition of pre-trial detention even for
minor offences and detention conditions that
are in some cases significantly below minimum
European standards. The long duration of pro-
ceedings is also a major problem in civil and
administrative justice. A trial before Albania’s
most important court of appeal in Tirana takes
three to four years, and before the Supreme
Court at least seven years.*© As a result, citizens’
access to justice is significantly impaired. They
cannot claim violation of their rights within a
reasonable time frame, thereby resulting in an
enormous loss of confidence: only 1 per cent of
respondents “totally trust” the judiciary, 19 per
cent “tend to trust”, while 74 per cent trust the
judiciary to a lesser degree or not at all. With
regard to the duration of proceedings, costs
of proceedings, enforcement of decisions and

transparency, between O and 1 per cent of the
respondents say the judiciary is “excellent”
or “very good”, while 10 to 15 per cent say it is
“good”, depending on the category. Between 64
and 72 per cent rate performance in these areas
as “poor” or “very poor”.*!

These side effects of the reform derive from sev-
eral misjudgements in the planning of the pro-
ject. On the one hand, the duration of the project
was underestimated (instead of early 2022 as
planned, the process is now not set to be com-
pleted until the end of 2024), as was the share of
office-holders to be dismissed (originally about
30 per cent, now more than 64 per cent). Sec-
ondly, no effective arrangements were made to
maintain a functioning judiciary. To date, there
are not enough qualified personnel to fill many
of the vacant positions at courts and in the
public prosecutor’s office. The reformed High
Councils, which appoint (new) judges and prose-
cutors, did not start their work until the begin-
ning of 2019, almost two years afier the start
of the vetting process. No sufficient procedural
basis was created to avoid or at least mitigate
a procedural backlog. There was no workable
strategy to increase the number of suitable law-
yers and their retention. Finally, non-judicial
staff such as secretaries and expert advisors
were not sufficiently involved in the planning.
Pre-service and in-service training did not take
place, nor were assignments redistributed.

One thing the vetting process did achieve was
the dismissal of corrupt officials from the judici-
ary. Whether the complete dysfunctionality of the
judiciary - which has occurred at various times
and still persists to some extent - is an appropriate
price to pay, is an issue that at least requires exten-
sive discussion.*? The result has been a tempo-
rary or even permanent denial of justice (“justice
delayed isjustice denied”) for thousands of people
seeking justice since 2017. In any case, one of the
lessons learned from this project is that, in addi-
tion to a needs and situation analysis (see Serbia
case study), a thorough and critical risk and legal
impact assessment should be undertaken and
potential contingency plans (“plan B”) must be
incorporated.
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Conclusion

The rules-based order and the democratic rule of
law as a system are being challenged today more
than at any time since the Cold War. Even some
EU member states are seeing setbacks when it
comes to the rule of law, and developments in
the immediate neighbourhood and among the
EU accession candidates are stagnating at an
inadequate level. This makes rule of law promo-
tion all the more important now in particular -
and it needs to be all the more effective.

Even some EU member states
are seeing setbacks in the rule
of law.

For rule of law work to be successful and effi-
cient, it must be strategically and conceptually
well prepared. The approach of coordinating
rule of law promotion in the EU accession coun-
tries at the EU level avoids duplication and ena-
bles synergies to be harnessed. The adoption
of a strategy to this effect in Germany in 2019,
which admittedly still needs to be filled with
content, is also a step in the right direction.

There continue to be deficits at the planning and
implementation level. In addition to ensuring
the effectiveness of individual measures, the key
challenges are their efficiency and sustainabil-
ity, whereby these three categories are closely
linked.

In development cooperation, the Logical-Frame-
work method has become established, which -
put very simply - contains four components,
some of which have already been mentioned:
input (resources used), output (product or service
as a direct result of the activity), outcome (actual
added value for the target group) and impact
(sustainable benefit beyond the target group).*?
Despite the frequent criticism of the method, it
does enable sound planning and implementa-
tion of effective measures when applied cor-
rectly. The examples described above provide
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some indications for project planning. The most
important of these can be subsumed under the
heading of ex-ante and accompanying evaluation
and adaptation.

Ex-ante evaluation: Even when formulating
the objectives of a project, a critical and care-
ful needs assessment and investigation of the
social, economic and political framework con-
ditions must be carried out (for example, will
citizens be able to pay the higher notary fees,
and will admission procedures to the notary’s
office be sabotaged by nepotism?). This requires
the involvement of experts in these fields, espe-
cially local experts. Legal expertise alone is not
enough here. The formulation of objectives must
be based on the findings thus obtained even if
they do not correspond to the ideas or wishes of
the project’s instigator (for example, it will not be
possible to implement certain ideas put forward
by the consultants against the resistance of the
legal profession). The formulation of objectives
must be followed by a feasibility analysis. The
objective may need to be adapted to reality (for
example, the notary’s office is not established as
a copy of the German model but in an adapted
version). The results of the feasibility analysis
must be fed into the assessment of whether and
to what extent the envisioned objective can be
achieved at all given the resources available (for
example, the duration and therefore the financ-
ing of a project lasting three years is far too short).
Finally, a risk and legal impact assessment must
be carried out and taken into account when the
objectives are identified and during the sub-
sequent planning (for example, if some of the
judges are dismissed, there will be a backlog
of cases; if not enough judges are trained, the
vacant posts cannot be filled and the judiciary
may become dysfunctional).

Accompanying evaluation: The formulation of
objectives is followed by implementation plan-
ning and implementation itself. For each element
of the project, the steps that were taken in the
formulation of the objectives should ideally be
repeated “in miniature”. Care must be taken to
ensure that ownership by local partners and polit-
ical support are in place (if that does not happen,
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then, for example, an institution may become
non-functional or be abolished altogether as
soon as foreign experts or funds are withdrawn).
In case of resistance or even if the partners are
passive, project implementation is fraught with
risks, and changes in the framework conditions
can also lead to problems during implementation.
Implementation must therefore be evaluated
on an ongoing basis. Drawing on the findings of
the evaluation, the implementation process, the
plan and, if necessary, the objectives must be
adapted (for example, significantly more judges
than planned have to be dismissed, resulting in
a court’s inability to function and giving cause to
adapt the plan or objective). However, this pre-
supposes that the client (the funding agency) is
also willing and able to accept necessary changes,
to extend terms and to adapt objectives. Even the
termination of a project must be possible as the
last resort without negative consequences for the
implementing organisation (“error culture”).

In summary, rule of law promotion is effective if
it is based on sound planning, takes account of
local conditions and is of a duration*# that makes
it possible to achieve the objectives. Political
foundations have a particular advantage here:
they maintain a permanent local presence and
have long-established contacts in civil society
and politics. As a result, they have a very good
knowledge of the political and social context in
which rule of law cooperation takes place and
can make a sound assessment of the require-
ments and likelihood of success. The Konrad-
Adenauer-Stiftung, for example, focuses on
promoting the rule of law and has established a
global rule of law programme with sector pro-
grammes in Southeast Europe and in five other
regions of the world.*>

- translated from German -

Dr Pavel Usvatov is Head of the Konrad-Adenauer-
Stiftung’s Rule of Law Programme Southeast Europe
based in Bucharest.

Julia Leitz is a legal trainee in the Konrad-Adenauer-
Stiftung’s Rule of Law Programme Southeast Europe.
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