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PREFACE

When the Rule of Law Program for Sub-Saharan Africa of the Konrad-
Adenauer-Stiftung organised its first meeting of the national human rights
institutions (NHRIs) of the SADC region in Lusaka, Zambia, no one
suspected the workshop would be the starting-point and model for further
meetings of this kind. Inspired by my meetings with the CEOs of NHRIs
in Malawi and Zambia in the previous year, the idea for this event was
born — providing their representatives with a platform on which to
exchange ideas and get to know each other better.

Unlike other state institutions, NHRIs often lack the financial means to
hold such meetings. Indeed, the challenges facing these guardians of
fundamental human rights are remarkably similar. In addition to imperfect
legal frameworks, there is often a lack of human and financial resources for
coping with the diverse tasks they have to perform. Added to this is the lack
of political will on the part of many governments and politicians to support
the work of NHRIs. Despite the fact that some are constitutionally
protected, this does not mean that NHRIs enjoy support in fulfilling their
mandates. For certain governments, they are a thorn in their side, so it
works in their favour if the NHRIs’ activities are barely noticeable and do
not get the attention they deserve.

The aim of the workshop held in 2018 — establishing a platform for
dialogue among the NHRIs of the SADC region — has been successfully
achieved. Not only did the workshop provide a platform for exchange and
getting to know one another better, but new contacts were made and
networks created. As the problems in the various countries are often
similar, the participants could also provide mutual advice and learn from
each other’s experiences. In addition, the director a non-governmental
Kenyan human rights organisations, Mr. George Kegoro, and the Vice
President of the European Court of Human Rights, Prof Dr Angelika
NufSberger, spoke about their respective roles and duties.

The workshop drew participants from 12 of the 15 SADC member
countries; among them was Prof Charles Fombad of the Institute for
International and Comparative Law at the University of Pretoria. The
creation of this compendium is due to his dedicated involvement. It was he
who came up with the idea of publishing a book that not only presents and
explains the work of NHRISs in 15 states of southern and eastern Africa, but
also contains a collection of the legal frameworks on which their activities
and organisation are based.

In this respect, the book you are about to read is unique in its approach.
Given, too, that it refers to so many examples of best practice, it is also
highly instructive. This is an excellent and indispensable reference work
for all those who deal with the subject of human rights in southern and
eastern Africa professionally or personally.

The Rule of Law Program for Sub-Saharan Africa of the Konrad-
Adenauer-Foundation thanks Prof Fombad and all the authors involved
for their willingness and commitment in producing this book. Both at a



theoretical and practical level, it will assist national and international
institutions, scientists, students, lawyers, politicians and other persons and
organisations concerned with the protection of human rights. I am sure the
book will find broad readership and thus make an invaluable contribution
to better protecting human rights, which are under constant pressure.

Dr Arne Wulff

August 2019

Director of the Rule of Law Program for Sub-Saharan Africa
Konrad-Adenauer-Stiftung
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INTRODUCTION
Charles M Fombad*

1 Introduction

In the last three decades, the recognition and protection of fundamental
human rights have become as commonplace in Africa as in the rest of the
world. The primary responsibility for ensuring that these rights are
respected lies with states. They negotiate and ratify international human
rights instruments and are required to create mechanisms to safeguard the
rights. It is at the level of implementing these commitments effectively that
serious challenges remain.

Generally, enforcing human rights has never been easy. Apart from
the government, numerous entities are involved in their enforcement,
ranging from the judiciary, law enforcement agencies and legislature to
educational institutions providing human rights programmes, civil society
organisations (CSOs), international non-governmental organisations
(INGOs), donor institutions, and national human rights institutions
(NHRIs). Among these institutions and organisations, NHRIs play a
unique role and are the cornerstone of any effective national human rights
protection system.

Africa’s increasing recognition and protection of human rights have
been accompanied by a surge in the number of NHRIs established with
broad mandates to promote and protect human rights. The mandates and

* Institute for International and Comparative Law in Africa, Faculty of Law, University

of Pretoria.



2 Chapter 1

powers of the NHRIs vary from country to country, as does their ability to
deliver on these mandates. Indeed, the rapid increase in the number of
NHRIs in Africa has come with a variety of substantive and operational
challenges. In the face of such challenges, those who work in NHRIs need
to understand the broader regional and global context in which the
institutions operate and the changing nature of human rights issues.

This compendium provides an overview of NHRIs in eastern and
southern Africa. It is guided to a large extent by the internationally agreed-
upon Principles Relating to the Status of National Institutions, referred to
as the Paris Principles. These Principles are broadly accepted as the
benchmark against which the legitimacy and credibility of NHRIs can be
assessed.! Endorsed by the United Nations General Assembly in 1993, the
Paris Principles provide NHRIs with guidelines as to their competence and
responsibilities, their composition and guarantees of independence and
pluralism, and their methods of operation; additional principles relate to
the status of commissions with quasi-jurisdictional competence.

In spite of the common minimum international standard against
which most of Africa’s NHRIs purport to have been established, there are
wide variations in their level of performance. This is reflected in their
different levels of accreditation by the International Committee of
National Institutions for the Promotion and Protection of Human Rights,
which uses the Paris Principles as one of its main assessment instruments.?

In focusing on the NHRIs in some of the countries in eastern and
southern Africa, the objectives of this compendium are to:

» provide a unique compilation of important legal instruments regulating the
NHRIs in each country, ranging from the national constitution and other
pieces of legislation to important internal instruments and codes of
conduct;

» serve as reference material for legal professionals and policy-makers to
increase awareness and understanding as well as practical knowledge of
best practices;

» serve as a source of information for promoting exchanges of views on best
practices and a means of creating new good practices;

» assist scholars, researchers, students, lawyers, judges and other
professionals interested in NHRIs; and

1 See United Nations, Principles Relating to the Status of National Institutions (The
Paris Principles), adopted by General Assembly resolution 48/134 (20 December
1993), available at https://bit.ly/2WckyGL (accessed in April 2019).

2 Global Alliance of National Human Rights Institutions, Chart of the Status of National
Institutions, available at https://bit.ly/30368Lb (accessed in April 2019).
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» identify gaps and challenges that NHRIs face and see what key lessons can
be drawn to inform strategies for addressing them.

The compendium covers the following 15 countries: Angola, Botswana,
Burundi, the Democratic Republic of the Congo, Eswatini (formerly
Swaziland), Ethiopia, Kenya, Lesotho, Malawi, Mauritius, Rwanda,
South Africa, Tanzania, Zambia, and Zimbabwe.

The next chapter is a general overview of the NHRIs of these
countries, after which individual chapters are devoted to each country.
Each chapter is divided into two parts. The first, part A, provides an
introductory commentary on the NHRI of the country in question; the
second, part B, contains some selected human rights documents and
materials from that country.

The introductory commentary on each country covers four areas:

 First, it looks at the way in which each NHRI was set up and how it has
evolved over time.

* Secondly, it examines the nature of the institution, particularly its legal
framework. This encompasses issues such as the manner in which staff are
appointed, the scope of their independence, the level of human capacity
and professional skills, the relationship between the institutions and other
actors that play a role in promoting human rights, the extent of financial
autonomy, and the level of access to the institution by victims of human
rights abuses.

* Thirdly, the introductory commentary examines the mandate of the
NHRI, taking note of how elaborate it is and how it conforms to the Paris
Principles.

* Finally, the commentary assesses the level of public accountability of the
institutions. The critical questions in each instance is to see to what extent
these institutions are able to discharge their mandate of promoting and
protecting human rights in the country; in this regard, the good practices
as well as gaps and challenges for each country are identified.

A crucial feature of a credible, legitimate and effective human rights
protection system is the legal framework on which is it based. In this
respect, part B of each chapter provides selected human rights documents
for each country. These documents cover three key areas:

* The first section deals with the constitutional provisions setting up the
NHRI and similar institutions with a human rights mandate.

* The second section provides some of the key legislative and regulatory
instruments relating to the NHRI. These may consist of primary
legislation and other regulatory instruments such as statutory instruments,
presidential proclamations, orders or directives, and ministerial orders or
decrees.
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* The third section contains some of the important internal rules and
regulations designed to enhance the performance and efficiency of the
institution, such as staff codes of ethics or conduct, quality standards and
procedural handbooks, Memoranda of Understanding (MOUs) with
government departments, non-governmental organisations, and other state
institutions.

The selection of eastern and southern African countries in this
compendium takes account of the region’s diversity of legal and
constitutional traditions (the English Common law in Anglophone
countries and the civil law in Francophone and Lusophone countries) as
well as the diversity of the languages spoken in the regions (English,
French and Portuguese).

Highlighting the human rights documents and instruments is a critical
aspect of this compendium. Although the Paris Principles serve as a
uniform benchmark to guide states, the national legal frameworks
regulating each of the NHRIs differ considerably from one another. The
differences certainly have an impact on the NHRI’s ability to discharge its
mandate. What lessons can be learnt, then, from the approach adopted by
the different countries in regulating their NHRIs?

Due to the challenges of translation, it was not possible to include a full
range of human rights documents and instruments from every country.
What is more, the decisions as to which materials to include was also
dictated by the nature of the lessons, both positive and negative, that could
be drawn from the national legal framework and its impact on the quality
of human rights protection in the country.

The compendium ends with a conclusion that seeks to draw some
overarching lessons from the country case studies and assess prospects for
the future. It is clear that the fate of human rights protection is inextricably
linked to how much progress each country has made in regard to
democracy; conversely, when threats to democracy begin to mount
through a resurgence of authoritarianism, one of the first signs of this is an
increase in human rights violations. What emerges from the case studies is
that more needs to be done to strengthen NHRIs in Africa.

References

Global Alliance of National Human Rights Institutions, Chart Of the Status Of
National Institutions, available at https://bit.ly/2WckyGL (accessed in April
2019)

United Nations, Principles Relating to the Status of National Institutions (The
Paris Principles), Adopted by General Assembly Resolution 48/134 of
20 December 1993, available at https://bit.ly/2WckyGL (accessed in April
2019)



AN OVERVIEW OF NHRIS
IN EASTERN AND
SOUTHERN AFRICA
Charles M Fombad*

1 Introduction

Although national human rights institutions (NHRIs) are now an integral
part of the human rights protection system in Africa,! the forms they take,
the nature of their mandates, and numerous other features that are crucial
for them to work effectively differ from one country to another. The factors
responsible for these differences of approach include the country’s legal
tradition, its political and human rights history, and the role that each
country believes such an institution can play in protecting and promoting
respect for human rights within its territory.

This compendium covers 15 countries in two regions — eastern and
southern Africa — that combine many similarities as well as differences.
For example, until the 1990s South Africa was governed by apartheid,
which was undoubtedly one of the most inhumane systems ever contrived
by man against man and led to massive, systemic and institutionalised
violations of the fundamental human rights of the black majority. Just over
a decade earlier, Angola and Zimbabwe succeeded in gaining
independence after dismantling similar systems of white minority rule.

In terms of legal tradition, there is remarkable diversity in the legal
systems of the 15 countries. For example, the Roman-Dutch legal tradition
underlies the law in Botswana, Eswatini, Lesotho, South Africa and

* Institute for International and Comparative Law in Africa, Faculty of Law, University
of Pretoria.

1 See UNDP, Study on the State of National Human Rights Institutions (NHRIs) in Africa,
available at https://bit.ly/2fHKhG2 (accessed in May 2019), p 12.
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Zimbabwe. The English common law is the foundation of the legal
systems in Kenya, Malawi, Tanzania, and Zambia. There is a mixed
common law and civil law system in Mauritius, whilst the civil law legal
tradition prevails in Angola, Burundi and the Democratic Republic of the
Congo (DRC). Unlike the others, the Ethiopian legal system is largely
indigenous.

The 15 countries also vary considerably in their state of democracy and
good governance. At one extreme, Botswana, Mauritius, Namibia and
South Africa stand out as having made reasonable progress towards
democratic consolidation; at the other extreme are Angola, Eswatini (an
absolute monarchy), Rwanda and Zimbabwe, where the democratic
transition has stalled and there are signs of a resurgence of
authoritarianism. Given the inextricable link between democracy and
respect for human rights, how are these differences reflected in the way
that NHRIs in these countries implement their human rights mandate?

This chapter provides a broad overview of the NHRIs in these
countries against their different legal and historical backgrounds. It looks
at a number of issues. Following this introduction, section 2 briefly
examines NHRIs in general and identifies the different models that operate
in the countries under review. Section 3 sets out the analytical framework
used in the study. The legal framework used for establishing the different
NHRIs is discussed in section 4. Other issues examined are the
independence of these institutions (section 5), the appointment of staff
(section 6), their mandates (section 7), and their accessibility to members
of the public (section 8). The final section offers some concluding remarks.

2 The diversity of NHRIs

NHRIs are state bodies with a constitutional and/or legislative mandate to
protect and promote human rights. Although they are referred to as
NHRIs, there is no universally accepted standard form or model to which
they adhere. In fact, their names, practices and functions vary widely.

The names of NHRIs differ depending on the region, the legal
’
tradition, and common usage. The common names used are, “civil rights
protector”, “commissioner”, “human rights commission”, “institute” or
“centre”, “ombudsman”, “parliamentary ombudsman” or “commissioner
1 ” “ 1 b2 43 :
for human rights”, “public defender/protector”, and “parliamentary
advocate”. As we shall see in subsequent chapters, countries in eastern and
southern Africa have adopted one or other of these names or a variation of

1t.
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As noted, no standard model exists. Although the Paris Principles,2
which are discussed below, set out some minimum international standards
for the roles and responsibilities of NHRIs, they do not dictate what
particular model or structure states should adopt. There are five different
NHRI models:

* human rights commissions;
¢ ombudsman institutions;
* hybrid institutions;

» consultative/advisory institutions; and

« institutes and centres.>

All but two of the countries in this study have human rights commissions.
The exceptions are Botswana and Tanzania, which have hybrid
institutions known, in the case of Botswana, as the Office of the
Ombudsman and, in the case of Tanzania, the Commission for Human
Rights and Good Governance. They are classifiable as hybrid institutions
because their primary functions are to deal with maladministration and
other aspects of administrative malfeasance rather than to protect and
promote human rights.

One may add the Ombudsman of Lesotho here. Although the Sixth
Amendment to the Lesotho Constitution in 2011 provided for the Lesotho
Human Rights Commission, it has not been established yet. As a result, the
Lesotho Ombudsman — whose broad mandate includes dealing with
human rights violations — continues to act as the NHRI in the country.

The NHRIs that are the focus of this compendium must be
distinguished from other national institutions or special commissions that
are occasionally given a mandate, sometimes exclusive, to deal with
certain specific aspects of promoting and protecting human rights. There
are many examples of these in the countries studied. For instance, the
DRC has, in addition to its National Commission on Human Rights, other
institutions, such as the National Agency for the Fight against Violence
against Women, Young Girls and Children, the National Commission for
Refugees, and the High Council of Audio-visual and other
Communication. In South Africa, Chapter 9 of the 1996 Constitution
provides not only for the South African Human Rights Commission but
the Commission for the Promotion and Protection of the Rights of

2 United Nations, Principles Relating to the Status of National Institutions (The Paris
Principles), adopted by General Assembly resolution 48/134 (20 December 1993).

3 See Commonwealth Secretariat, National Human Rights Institutions. Best Practices,
London, Commonwealth Secretariat (2001).



8 Chapter2

Cultural, Religious and Linguistic Communities as well as the
Commission for Gender Equality.

It should also be noted that NHRIs are separate and distinct from civil
society organisations (CSOs), including non-governmental organisations
(NGOs), that are involved in human rights issues. What is hence
important is not the nomenclature of the institution but rather the mandate
it has been established to discharge — this and a number of other factors
have determined the framework of analysis adopted in this study, a matter
to which we now turn.

3  Analytical framework

The analytical framework used for preparing the introductory commentary
on each of the 15 NHRIs discussed in this compendium is the Paris
Principles. As already noted, these principles are now universally accepted
as setting the minimum standards that such institutions must meet to be
considered as legitimate and credible by their peers as well as within the
international community, especially the UN system. They provide
benchmarks against which proposed, new and existing NHRIs can be
assessed.

The International Coordinating Committee of National Institutions
for the Promotion and Protection of Human Rights is the international and
independent body set up to promote the establishment of NHRIs in
conformity with the Paris Principles. It uses these principles as a basis for
accrediting states in accordance with the extent of their conformity to the
Paris Principles.

The Paris Principles set out the six main elements that a fully
functioning NHRI should have to be effective:

* mandate and competence: this is required to be broad and based on
universally recognised human rights standards;

» autonomy from government: institutions are required to be protected from
manipulation by the government;

» independence: this has to be guaranteed by statute and/or the constitution;

» pluralism: This is supposed be reflected in the diversity of membership and
procedures that enable effective cooperation with all the diverse social and
political forces in the country;

* adequate resources; and

» adequate powers of investigations.
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The Principles are broad and general in their formulation and should
therefore apply to any NHRI regardless of its structure or type. They do not
require that NHRIs should have a quasi-jurisdictional function that
enables them to handle complaints or petitions from people whose human
rights are alleged to have been violated. However, where such functions
are conferred on them, then NHRIs are required to:

» seek an amicable settlement through conciliation, binding decision or on
the basis of confidentiality;

» inform petitioners of their rights and available remedies, and promote
access to them,;

* hear complaints and transmit them to competent authorities; and

* make recommendations to competent authorities.

Although the Paris Principles are not legally binding under international
law as treaties are,® and despite the criticisms levelled against them,’ the
fact that they have been endorsed by both the United Nations (UN)
Commission on Human Rights6 and UN General Assembly7 has
legitimised the Principles as the normative standard for the establishment
and strengthening of NHRIs.® In general, NHRIs are said to be more
effective when they:

* enjoy public legitimacy by standing up for the powerless against powerful
interests in society;

 are accessible to all in society;

* have an open organisational culture;

» ensure the integrity and quality of their members;
* have diverse membership and staff;

» consult with civil society;

¢ have a broad mandate;

4 See J Dugard, International Law: A South African Perspective (2011), p 33; D Shelton (ed),
Commitment and Compliance: The Role of Non-Binding Norms in the International Legal
System (2000).

5 The principles have been criticised for being general and broad; for failing to state the
optimum conditions requisite within the local jurisdiction before the establishment of
an NHRI; and for being non-mandatory. For some of these criticisms, see, for example,
M O’Sullivan, “National Human Rights Institutions Effectively Protecting Human
Rights?” 25 Alternative Law Journal (2000), p 236.

6 See Commission on Human Rights Resolution 1992/54.

See General Assembly Resolution 48/134 of 20 December 1993.

8 M Brodie, “Progressing Norm Socialisation: Why Membership Matters. The Impact
of the Accreditation Process of the International Coordinating Committee of National
Institutions for the Promotion and Protection of Human Rights”, 80 (143) Nordic
Journal of International Law (2011), p 151.

~
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* have an all-encompassing jurisdiction;

* have the power to monitor compliance with their recommendations;
 treat human rights issues systematically;

» have adequate budgetary resources;

+ develop effective international links; and

* handle complaints speedily and effectively.9

As mentioned, the International Coordinating Committee of National
Institutions for the Promotion and Protection of Human Rights subjects
NHRIs to an accreditation process in which their alignment with the Paris
Principles is assessed. One of three classifications is assigned at the end of
the process. The first, “A” status, is reserved for a voting member who
complies fully with the Paris Principles. The second is “B” status, where
the observer member does not fully comply with the Principles or has not
yet submitted sufficient documentation to make that determination. The
third, “C” status, is for non-members who do not comply with the Paris
Principles.

The latest accreditations of the Global Alliance of National Human
Rights Institutions cover only 11 of the 15 countries in this study.10 As at
4 March 2019, nine of those 11 have “A” status!! and two, “B” status.!2
Absent from the list are Angola, Botswana, Eswatini and Lesotho. If this
assessment is taken not just as a measure of compliance with the Paris
standards but an indication that the relevant NHRI is able to discharge its
mandate to promote and protect human rights effectively, does it truly
reflect the reality on the ground? Put differently, does compliance with the
Paris Principles necessarily mean an acceptable standard of human rights
promotion and protection?

The question is particularly important when one takes into account the
year when some of the accreditations were carried out. Of interest in this
respect are when the NHRIs in countries such as the DRC, Rwanda,
Zambia and Zimbabwe were given their “A” status.

9 See, generally, International Council on Human Rights Policy and OHCHR,
“Assessing the Effectiveness of National Human Rights Institutions”, available at
https://www.ohchr.org/Documents/Publications/NHRIen.pdf (accessed in May
2019), pp 7-9.

10 See GANHRI, Chart of the Status of Institutions Accredited by the Global Alliance of National
Human Rights Institutions, available at https://bit.ly/2LudOCh (accessed in May 2019).

11 These are the DRC (May 2018), Kenya (October 2014), Malawi (November 2016),
Mauritius (October 2014), Rwanda (October 2018), South Africa (November 2012),
Tanzania (November 2017), Zambia (October 2018) and Zimbabwe (May 2016).

12 The two countries in this category are Burundi (November 2017) and Ethiopia
(November 2013).
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The overview below considers the general legal framework as well as
a few key issues, albeit that it only touches on them — they are discussed
more fully in the individual country studies.

4  Legal framework

The Paris Principles require that the mandate of the NHRI should be
“clearly set forth in a constitutional text or legislative text”. The Sub-
Committee on Accreditation has indicated that this requirement is not
complied with if the mandate is contained only in executive instruments,
such as presidential or ministerial decrees and orders, or similar subsidiary
instruments.

In most of the countries, the requirements for setting up the NHRI are
provided for both in the constitution and in other legislative texts. It is only
in Botswana, Burundi, the DRC, Mauritius and Rwanda that this is
provided for in legislative texts. It is clearly advantageous for an NHRI to
be established in a constitution — depending on how detailed the provisions
are, constitutional entrenchment affords a greater safeguard against
arbitrary change to the NHRI's mandate or structure to suit the
convenience of the government.

Such certainty is not provided for where, as in the case of Ethiopia, the
Constitution merely authorises the House of Peoples’ Representative
(HOPR) to establish a NHRI. The NHRI is then the same as an institution
whose creation depends on ordinary legislation and whose mandate or
structure can be changed with a simple parliamentary maljority.13 It must
be pointed out, though, that where, as is the case in the DRC, the NHRI is
a creature of an organic law, there is indeed some measure of security,
given that these laws, whilst inferior to the constitution, are superior to
ordinary legislation and usually require a super-majority to be amended.

Finally, it is worth noting that although an NHRI based solely on an
executive instrument is not compliant with the Paris Principles — for the
obvious reason that such an instrument is even more susceptible than
ordinary legislation to being changed at any time at the whim of the
executive — it is nonetheless the case that executive instruments are
necessary for the purposes of providing detailed rules and regulations as to
how the NHRI operates.

13 The same is true of the Commission for Human Rights and Good Governance of
Tanzania, since Article 242 reserves to Parliament to power to make legislation
determining, inter alia, the functions, composition, tenure and manner of appointing
members of this commission.
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5 Autonomy

The requirement that NHRIs be independent and autonomous is the most
important of the Paris Principles, but also arguably the most controversial
as well as the most difficult to implement. It is clear that an institution
which is not independent of the government is unlikely to function
properly, given that the government is often not only the primary actor
responsible for promoting and protecting human rights but also their
primary violator. The fact that NHRIs are created by and funded by the
government suggests that the independence and autonomy required here
are relative and not absolute. In other words, what is required is a degree
of structural, procedural and functional independence to ensure they can
function without undue interference impairing their ability to operate
effectively in accomplishing their mandate.

Important elements of institutional autonomy and independence
include legal autonomy, operational autonomy, financial autonomy and
independence in appointment and dismissal procedures. The countries
vary considerably in how they have each implemented this. What emerges
from the case studies is that there is not only wide variation in the manner
in which the principles of autonomy and independence are expressed in
the legal frameworks, but even wider variation in the disparity between
what the texts provide for and what happens in practice. A few examples
will suffice.

Legal autonomy requires that an NHRI is granted a distinct legal
personality to allow it to make decisions and act independently. In most of
the countries, legal autonomy, particularly the legal personality of the
institution, is stated either implicitly or explicitly (as it is, for example, in
Burundi, the DRC and Lesotho). In practice, this is seldom respected. For
instance, in Malawi, the institution operates like a government
department, whilst in Eswatini and Tanzania, it operates as an office or
unit within the Ministry of Justice and Constitutional Affairs.

As the case studies will show, operational autonomy is also a major
challenge. It relates to the ability of the NHRI to conduct its day-to-day
affairs — such as deciding on what investigations to carry out, preparing
reports, and making recommendations — without external interference. An
extreme example of such interference occurs in Ethiopia where the
institution often submits some of its reports to Parliament, the HOPR, for
prior review before publication. Certain of these sensitive reports are then
never released, presumably thanks to parliamentary embargo.
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Financial autonomy is critically important for the effectiveness and
sustainability of an NHRI. Without control over its resources and how
they are to be used, the institution cannot discharge its mandate
independently and effectively. With the possible exception of Eswatini,
most of the legal frameworks provide for financial autonomy in way or
another. However, in almost all cases — with the exception of Kenya,
where there is direct parliamentary allocation to the institution — the funds
are usually allocated based on proposals submitted to intermediary
ministries.

It is thus no surprise that all the NHRIs in the region are in dire
financial crisis, some to the extent that they are unable to pay for suitable
accommodation or recruit enough qualified staff, given the low salaries
they offer. All these institutions now depend heavily on donor funding,
which is not only limited in practice but controversial in principle.

6 Independence of appointment and dismissal
procedures

The manner of appointment, and conditions for dismissal, of members of
NHRIs is one of the most important ways of guaranteeing their
independence. The Paris Principles require that the manner of
appointment should be specified in an official Act that indicates the
duration of appointments and ensures pluralism in the institution’s
membership. This raises issues regarding the method of appointment,
criteria for appointment, duration of appointment and possibility of
reappointment, manner and grounds for dismissal, and privileges and
immunities. Best practice requires broad consultation and the involvement
of all stakeholders, particularly CSOs, in the process.

Generally, in spite of purported adherence to the Paris Principles, the
appointment processes vary from country to country. The practices fall
into five categories.

First, in some countries such as Lesotho, Mauritius and Zambia,
appointments are made exclusively by the executive. In a second category,
for example, Angola, they are made by the legislature. In a third, with
Burundi and South Africa being examples, they are made by both the
legislature and executive. In a fourth category, with Ethiopia an example,
appointments are made by the legislature with the involvement of various
actors. In the fifth category, appointments are made by the executive in a
process bringing in other actors. Such is the case in Eswatini, Malawi and
Tanzania. Finally, in the DRC, Kenya, Rwanda and Zimbabwe, the
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appointment process involves the intervention of the executive, the
legislature and various CSO actors. Tenure varies from three years (for
example, Malawi, Tanzania and Zambia), to five (for example, Ethiopia
and Zimbabwe), to seven (as in South Africa). In Mauritius, the tenure of
members of the National Human Rights Commission is unclear.

In some countries, the commissioners who are appointed to the NHRI
work only part-time, as in Eswatini, or the institution is required to have
both full-time and part-time members. An example of the latter is South
Africa, where the law states that the South African Human Rights
Commission must have not less than six full-time commissioners and not
more than two part-time commissioners. Whilst the legal framework in
countries such as the DRC, Tanzania and Zimbabwe provide elaborate
provisions to ensure that there pluralism, in some other countries, there is
silence.

At the end of the day, the critical question is whether the process of
appointment is fair and ensures the appointment of qualified people with
integrity, skill and competence. From this perspective, the evidence from
the country case studies points to numerous problems. These are often
caused by the extensive scope for political manipulation of the
appointment processes, obscure criteria for appointments, lengthy delays
in making appointments, and weak and obscure conditions for the removal
of commissioners. For example, in Angola, the Ombudsman was
appointed 13 years after the office was established and the incumbent then
stayed in office for four years after his term expired.

7 Mandate and competence

The Paris Principles provide that an NHRI should be given “as broad a
mandate as possible”. The requirement reflects an acknowledgement of
the diversity of institutional models that exist. The need for clarity in
defining the mandate of an NHRI is particularly important given that, as
we saw, many countries have similar institutions that co-exist with NHRIs
and exercise some limited but overlapping human rights functions. For
example, South Africa has, in addition to the South African Human Rights
Commission, the Commission for Gender Equality and the Commission
for the Promotion and Protection of the Rights of Cultural, Religious and
Linguistic Communities.
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Two main roles have been assigned to NHRIs, namely the promotion
and protection of human rights.'# Accordingly, the case studies examine
the various ways in which these two functions have been performed and
the legal framework provided for this. Human rights promotion involves
activities such as public education and awareness campaigns, training
CSOs and others such as police, prison officials and the armed forces,
issuing publications, holding seminars and workshops, conducting
community-based initiatives and organising media events.

Protection, on the other hand, involves ensuring respect for the rule of
law by ensuring the administration of justice and combating impunity. Key
activities in human rights protection include investigation, alternative
dispute resolution, seeking redress or remedies through courts and other
tribunals, receiving individual complaints, holding public inquiries, and
conducting monitoring activities. The primary focus is on the prevention
of human rights abuses such as torture, arbitrary detention and
disappearances and on acting as a watchdog that monitors and reviews
certain activities, for example by visiting detention centres.

A number of further responsibilities and functions flow from these two
major roles. They include:

* advising government departments and parliaments;

* cooperating with national stakeholders, CSOs, NHRIs from other
countries, and regional bodies;

» protecting and promoting the rights of specific groups, particularly those
who are vulnerable due to their age, gender, disability, sexual orientation,
or status as migrants or minorities of other kinds; and

* linking human rights to developmental initiatives through rights-based
approaches and especially through economic, social and cultural rights.

Countries whose constitutions do not recognise socio-economic rights,
such as Mauritius, or where they are recognised only as directive principles
of state policy, such as Zambia, hardly give their NHRIs the mandate to
deal with such rights. By contrast, the South African Human Rights
Commission has an elaborate programme for protecting socio-economic
rights; in turn, cultural rights are promoted by its fellow Chapter 9
institution, the Commission for the Promotion and Protection of the
Rights of Cultural, Religious and Linguistic Communities.

14  For a full discussion of these roles, see Office of the United Nations High
Commissioner for Human Rights, National Human Rights Institutions: History, Principles,
Roles and Responsibilities, available at https://www.ohchr.org/Documents/Publications
/PTS-4Rev1-NHRI_en.pdf (accessed in May 2019), pp 21-28.
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In countries where there is internal conflict (such as the DRC), or in
countries emerging from conflict (as was the case in Burundi and Rwanda
just over a decade ago), NHRIs are often given the additional
responsibility of supporting or managing peacebuilding and transitional
justice. In Burundi, the Truth and Reconciliation Commission (TRC) was
created to deal with human rights abuses and violations of international
humanitarian law committed from 1885 to December 2008. In Rwanda,
the National Commission for Human Rights was given the powers to
monitor the traditionally inspired gacaca courts launched in 2002 as a
transitional measure to deal with genocide cases.

NHRIs are also beginning to play a role in working with and
monitoring businesses in the private sector, this in recognition of the role
of the sector plays in national, regional and multinational human rights
issues. So far, it is only the South African Human Rights Commission that
has done so, having undertaken initiatives in the past six years to raise
awareness of the impact businesses have on human rights.

8  Accessibility

In the interests of having it carry out its mandate effectively, the Paris
Principles require that an NHRI should be easily accessible to all the
inhabitants of a country, especially those living in rural areas. This means
it should have a broad presence and, ideally, establish local offices in all the
country’s provinces and districts.

However, due largely to insufficient funds and inadequate human and
material resources, limited accessibility is a serious problem in almost all
the countries under study. For example, Zimbabwe has only two offices to
serve the entire country, whilst Angola’s NHRI is present in only six of the
country’s 18 provinces. In Malawi, the Human Rights Commission is
present in two of the country’s three regions, but has no permanent
presence in any of its 28 districts.

Barriers to accessibility restrict the avenues of recourse open to those
whose human rights have been violated and who wish to lodge complaints;
even where they do lodge complaints, the same barriers make it difficult for
the NHRI to investigate these complaints, particularly when they involve
violations in remote parts of the country. Barriers to accessibility are also
among the reasons that NHRISs are still not well-known in many countries,
especially in large countries such as the DRC, South Africa and
Zimbabwe.
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The case studies illustrate the enormity of the problem as well as the
measures that some NHRIs are taking to decentralise themselves and
make their services more accessible, particularly to those in rural areas.

9 Pluralism

With a view to enhancing effectiveness through collaboration, the Paris
Principles require that an NHRI’s composition should ensure a pluralist
representation of social forces in a country through the presence of
representatives of CSOs and professional associations. The composition
should also reflect trends in philosophical or religious thought, and include
qualified experts and members of universities, legislatures and government
departments.

The Sub-Committee on Accreditation of the International
Coordinating Committee of the National Institutions for the Promotion
and Protection of Human Rights notes that pluralism in composition could
be ensured in a number of ways. For example:

* members of the governing body come from and represent different
segments of society;

+ diverse groups take part in suggesting or recommending members of the
NHRI;

» the NHRI promotes cooperation and collaboration with diverse groups,
especially CSOs involved in human rights issues;

» the NHRT’s staff represents a diversity of groups in society; and

» steps are taken to be inclusive, especially of marginalised groups and
minorities.

These elements are evident to varying degrees in the country studies. The
Kenyan Constitution has probably gone the furthest to provide a solid
basis for pluralism in public institutions. In addition to Articles 100 and
197 (which strive to promote diversity), Article 27(8) places an obligation
on the legislature to “implement the principle that not more than two-
thirds of the members of elective or appointive bodies shall be of the same
gender”. Article 250 goes further to provide that appointments to
commissions and independent offices must reflect the regional and ethnic
diversity of the country. The principle of pluralism is also promoted in
other ways by the DRC, Lesotho and Zimbabwe.

Ensuring that the diversity of social forces in a country is reflected in
an NHRI’s membership and staff can be extremely difficult if the country

15 Ivid, p 37.
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has a wide range of ethnic, religious and linguistic minorities. However,
since pluralism is not a static principle, it can be realised progressively over
time.

10 Concluding remarks

The Paris Principles set out the minimum standards expected of
institutions that deal with the complex task of promoting and protecting
human rights. The NHRIs of nine of the 15 countries in this study — or
60 per cent of them — are accredited with “A” status. However, the test of
the effectiveness of a NHRI is the extent to which it is able to ensure that
the human rights of all citizens are respected, protected and fulfilled. This
it can do in a wide variety of ways. Should “A” status be taken, then, to
mean that the institution is also highly effective?

The case studies that follow will enable us to draw our own
conclusions. More than that, the constitutional and other legal documents
that accompany each of them may go a long way in explaining the state of
human rights promotion and protection in the country. Combined, the
case studies and documentation give rise to many questions. For example,
was there an appropriate constitutional and legal framework to enable the
NHRI to operate efficiently? What lessons could the country in question
learn from the way other countries have regulated their NHRIs?
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THE OMBUDSMAN OF
ANGOLA
Nelson Domingos Antonio*

PART A. INTRODUCTORY COMMENTARY
1 Introduction

Angola became independent in 1975. However, the new government
failed to establish a state founded on democracy and the rule of law owing
to its political ideology and the civil war that broke out after independence
and continued until 2002.! Numerous human rights violations took place
in this period.2

During the civil war, one waged between the government and the
National Union for the Total Independence of Angola (UNITA), several
agreements were signed to promote peace and democratise the country.
The Bicesse Agreement, signed in 1991, was the most important of them
since it ended the one-party system and paved the way for the drafting of a
new constitutional law — Law No 12/91 — that enshrined a set of rights and
freedoms. It was revised in 1992 (via Law No 23/ 92),3 and in this review,
the Ombudsman and Ombudsman’s Office were created and given the
responsibility to defend citizens’ guaranteed rights and freedoms.

* Faculty of Political Science, Agostinho Neto University, Angola.

1 AN Domingos, Transigdo Pela Transagdo: Uma Andlise da Democratizagdo em Angola, Rio
de Janeiro, PoloBooks (2015), p 227.

2 In May 1977, for example, the Angolan government executed more than 20,000
citizens accused of an attempted coup d’état. See DC Mateus, A Mateus, Purga em
Angola: O 27 De Maio De 1977, 8th ed, Alfragide, Texto Editores (2013), p 151.

3 See note 1, p 128.
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This chapter examines the contribution the Ombudsman has made to
human rights in Angola and the challenges faced in this regard. Section 2
deals with the evolution of this institution; section 3 analyses the legal
framework for the Ombudsman and Ombudsman’s Office; section 4
concerns the Ombudsman’s tenure, and section 5, his or her public
accountability.

2 Establishment and evolution of the Ombudsman

2.1 The model of the institution

The Angolan constitution creates the Ombudsman as an institution
designed to promote justice. Article 192(1) of the Constitution defines him
or her as “[an] independent public entity whose object is the defense of the
rights, freedoms and guarantees of citizens, ensuring, through informal
means, the justice and legality of the activity of the public administration”.

Angola’s Ombudsman is a figure inspired by the Ombudsman created
in Sweden in 1809 and given responsibility for ensuring the legality and
regularity of the performance of the public administration.* The office is an
independent public institution whose purpose is to strengthen the
democratic state and respect for the rule of law by public officials in their
relationship with citizens. In the Angolan legal system, the Ombudsman
plays the important role of interceding with the state in favour of citizens.
He or she is, indeed, an independent public figure who acts as a
peacemaker mediating between citizens and the organs of public
administration, with the aim of safeguarding citizens’ rights and freedoms.

2.2 The evolution of the institution

The Ombudsman was enshrined in Articles 142-144 of the Constitutional
Revision Law of 1992 (Law No 23/92 of 16 September). The functions of
this institution were initially assigned to the Attorney-General of the
Republic, as provided for in Article 9 of Law No 23/92. It was only on 19
April 2005, 13 years later, that the National Assembly elected the
Ombudsman. In 2006, the Statute of the Ombudsman (Law No 4/06 of 28
April) and the Organic Law of the Ombudsman’s Office (Law No 5/06 of
28 April) were approved.

4 MJ Machado, et al, Direito Constitucional Angolano, 2nd ed, Coimbra, Coimbra Editora
(2013), p 277.
5 RCV Aratjo, Direito Constitucional Angolano, Luanda, CEDP/UAN (2018), pp 291-292.
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In terms of the Constitutional Law of 1992 (Law No 23/92) and
Articles 6 and 143(2) of the Statute of the Ombudsman, the Ombudsman’s
tenure was four years, renewable once. In 2010, this was extended to five
years, renewable once (the CRA /2010, Article 192(3) of the Constitution).

The term of the Ombudsman elected in 2005 was supposed to expire
in 2013 (that is, after two terms of four years), but it was only on 18
December 2017 that the National Assembly elected another Ombudsman.
It meant that the person heading the institution responsible for promoting
democracy and human rights exceeded the term limits of his mandate by
four years. This was in flagrant violation of the Constitution and the law,
and discredited the institution’s actions.®

The new Ombudsman took office on 19 January 2018 before the
President of the National Assembly. Since the introduction of this office in
the Constitution in 1992 and its effective establishment in 2005, Angola
has known only two ombudsmen. The act of having left the Ombudsman
to operate for four years after his term had expired reveals the limited
importance attached to institutions for the defence and promotion of
human rights.

2.3 The nature of the Ombudsman’s mandate

Whereas the Ombudsman is an independent public organ, the
Ombudsman’s Office is a public law institution the purpose of which is to
provide the technical and administrative support necessary for carrying out
the Ombudsman’s tasks. Under Article 18 of the Statute of the
Ombudsman (Law No 4/06 of 28 April), the Ombudsman has the
responsibility to:

+ issue recommendations to the competent organs for the correction of
illegal acts of the organs and agents of the public administration or the
improvement of their services;

+ issue an opinion at the request of the National Assembly on any matters
related to its activity;

» promote and disseminate information about each of the fundamental
rights and freedoms, as well as information about the purpose of the
Ombudsman as an institution, the forms of action he or she takes, and how
citizens can submit complaints to the Ombudsman;

6 In 2016, in the programme “The great interview” on the Public Television of Angola,
the Ombudsman, Dr Paulo Tjipilica, was questioned about the illegality of his
mandate. He replied that his election and mandate did not depend on him, but on the
National Assembly.
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» intervene, under the terms of the applicable law, in the protection of
collective or individual interests when these are threatened by organs or
agents of the public administration;

* visit prisons to monitor prisoners’ living conditions and, where these
violate human rights, inform the superior institutions in the hierarchy of
the situation and recommend to the visited institution that it change these
conditions;

* investigate complaints raised by citizens concerning the acts of public
officials; and

* monitor compliance with the recommendations issued.

Citizens and legal persons may complain to the Ombudsman about actions
or omissions of public authorities. The Ombudsman analyses the
complaints, but does not have any decision-making powers. However, he
or she can make recommendations to the relevant institutions to take
action to remedy any injustices.

Complaints can be made in person, by telephone, by email or by letter.
These are analysed by the Ombudsman and recommendations are made to
government institutions that have violated citizens’ rights. The fact that
compliance with the Ombudsman’s recommendations is not compulsory
certainly contributes to non-compliance with them and to continued
violation of citizens’ rights.

3  Legal framework governing the Ombudsman

3.1 The legal basis for the institution

The existence of the Ombudsman is based legally on Article 192 of the
Constitution of the Republic of Angola, as well as on the other rules that
form part of the legal framework, namely Law 4/06 of 28 April (the Statute
of the Ombudsman) and Law No 5/06 of 28 April (the Organic Law of the
Ombudsman), which establish the functioning and structure of this
institution.

Article 230(2)(e) of the Constitution gives the Ombudsman the locus
standi to challenge the constitutionality of any law before the
Constitutional Court. However, at no point in its existence has this
institution sought to do so, which has reinforced the perception that it is
ineffective in addressing Angola’s many constitutionally questionable
norms and practices.
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3.2 Independence of the Ombudsman

Article 8 of the Statute of the Ombudsman stipulates that the Ombudsman
shall be independent and irremovable and that his or her duties may not be
terminated before the expiration of the term of office for which he or she
was elected, save in the cases provided for in this law. The Ombudsman is
thus protected against arbitrary dismissal and is subject only to the
Constitution and the law.

However, the likelihood of the Ombudsman’s acting independently is
limited by the manner in which he or she is elected: he or she is elected by
the party that has an absolute majority in the parliament, and for this
reason is likely to feel indebted to it. Since gaining independence, Angola
has been governed solely by the Movimento Popular de Libertacido de
Angola (MPLA), a party which controls almost all spheres of society.
Under the circumstances, it is difficult to see how the Ombudsman could
act against the interests of the party-state.

This may help explain the reason for the Ombudsman’s inertia in the
face of frequent violations of human rights. Arguably, as long as the
MPLA continues to dominate the state and society, the Ombudsman will
remain a merely decorative, formalistic element of the legal system.

3.3 Procedure for the appointment of the Ombudsman

Article 192(2) states that the Ombudsman and Deputy Ombudsman shall
be elected by a two-thirds majority of the National Assembly. Ever since
Angola held its first multi-party elections in 1992, the MPLA has always
ruled with a rnajority.7 It has therefore always determined who is elected
as Ombudsman.

3.4 Financial autonomy

The Ombudsman’s Office has an annual budget managed by an
Administrative Council. This budget is contained in the Budget of the
National Assembly and forms part of the State Budget. The budget must
be audited by the Court of Auditors in accordance with Articles 15 and 40
of the Statute of the Ombudsman.

7 In 1992 the MPLA had 129 of the 223 members of the National Assembly; in 2008 it
had 191 of 220; in 2012 it had 175 of the 220; and in 2017 it had 150 of the 220.
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The budget for the Ombudsman’s Office has been attached to the
National Assembly. For the 2014 fiscal year, the amount of AOA
1,995,000 was assigned to the Ombudsman. For the 2015 fiscal year, the
National Assembly allocated AOA 1,995,474,543 to the Ombudsman’s
Office. In 2016, the Ombudsman’s budget was AOA 977,414,138;in 2017,
AOA 2,050,000; in 2018, AOA 2,275,347,669; and in 2019, AOA
1,170,008. Beginning in 2019, the Ombudsman’s Office became an
independent budget unit. Be that as it may, it is clear that since 2014, the
budget allocation for the Ombudsman’s Office has fluctuated significantly
from year to year.

3.5 Professional skills and knowledge

The first Ombudsman of Angola, Dr Paulo Tjipilica, graduated in law in
the 1970s. He was legal advisor and advisor to the Council of Ministers in
Portugal between 1977 and 1992. A member of the UNITA party in
opposition, he became a founding member in 1991 of the party Tendéncia
de Reflexdo Democratica (TRD). He held the position of Minister of
Justice between 1993 and 2005 during the Government of Unity and
National Reconciliation. In 2005, Dr Tjipilica was elected Ombudsman.
His election was seen as at the outcome of political negotiation, given that
he was not historically connected to the ruling party.

The current Ombudsman, Dr Carlos Alberto Ferreira Pinto, graduated
in law in 2004. He served as Deputy to the National Assembly from 1980-
1991, and again from 2008-2012 and headed the Constitutional Affairs
Committee of the National Assembly. From 1994-1996 he served as the
Prime Minister’s advisor on internal policy. His election in 2017 as
Ombudsman was not by consensus: it received 130 votes in favour, 15
against, and 47 abstentions, in a parliament composed of 220 members.

Article 5(2) and (3) of the Ombudsman’s Act stipulates that the
Ombudsman has to be “an Angolan citizen who meets the eligibility
requirements for the National Assembly and who has a proven reputation,
integrity, independence and civil and political rights”. In his or her
inauguration, the Ombudsman takes the following oath:

I swear by my honor to perform faithfully the office of Ombudsman in which
I am invested, promoting and defending the rights, freedoms, guarantees and
legitimate interests of citizens, in the strict respect for the Constitution and
other laws of the Republic.
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3.6 Relations with civil society

To promote his role, the Ombudsman has sought to meet, albeit timidly,
with provincial governments, the judiciary, traditional authorities,
religious and civil society organisations, teachers and university students.
As such, there has been a degree of interaction with civil society. However,
some remain skeptical about the Ombudsman’s actions. Activists have
suggested that the Ombudsman should be more closely involved with civil
society, in that engagement with organised citizenry would help to
publicise the role of the Ombudsman’s Office and can make it easier for
complaints to reach the Ombudsman.

3.7 Accessibility of the Ombudsman

The Ombudsman has representation in the provinces of Luanda, Bengo,
Huambo, Cuanza-Sul, Cabinda and Cunene. The institution, that is to say,
is present in only six of the 18 provinces that make up the Angolan state.
This shows that the Ombudsman’s Office is not yet properly decentralised
— since it is not present throughout the national territory, there are many
citizens who unable to access its services and defend their rights.

Although the Ombudsman receives complaints from all 18 provinces,
his report of 2015 indicates that, of the 460 complaints filed with the
Ombudsman’s Office, 400 originated in Luanda, a province which is home
to the capital city and, with about 6 million inhabitants, the most populous
in Angola. Luanda city is where the headquarters of the Ombudsman’s
Office are located, as are the main institutions of public administration;
similarly, the country’s key media outlets are found in Luanda, which also
has the largest number of tertiary education institutions in the country.
These factors may explain why complaints emanate mostly from Luanda.
The Ombudsman’s report of 2017 shows that Luanda province continued
to lead numerically in terms of the origin of complaints. Of the
360 complaints received that year, 243 came from Luanda — however,
compared to previous years, the number from Luanda dropped by almost
half.

The ease with which citizens can access the Ombudsman’s Office is
critical for any effective and efficient human rights strategy. Many of the
activists who were interviewed for this study pointed out that too many
people are unaware either of the existence of the Ombudsman, or, if so
aware, of the role he plays. Although statistics point to a considerable
number of telephone calls, most of them go unanswered. Messages sent to
the Ombudsman’s email account are answered only after long delays. As
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for his website, this is not updated. For example, at the time of writing, the
most current information on it was a report from 2011.

4 Mandate of the Ombudsman

4.1 Overview

The legislation establishing and regulating the activity of the Ombudsman
and Ombudsman’s Office is in line with much of the human rights law in
force in other states. However, aspects of it could be improved.

A fundamental point in this regard is that the recommendations made
by the Ombudsman should be binding. That is to say, the institutions
complained against should be obliged to cease the infringement and repair
the damage caused once the Ombudsman has verified matters and made
his or her recommendations. Under these circumstances, the work of the
Ombudsman would meet the needs of citizens.

The Ministry of Justice and Human Rights has, for the first time,
adopted a draft Medium-term National Strategy for Human Rights 2019-
2022. Its objectives are, among other things, to strengthen the human
rights system at provincial level; reinforce collaboration and partnership
with civil society; provide training and education in human rights;
undertake programmes and initiatives to promote a culture of human
rights; and strengthen the fight against trafficking in human beings. The
implementation of this programme can contribute to ensuring the
protection and promotion of human rights in Angola.

4.2 Monitoring domestic human rights situations

The Ombudsman’s reports for the years 2008-2017 show that the main
complaints lodged with and monitored by him relate to land, labour and
property issues, the administration of justice, and the Public Prosecutor’s
Office.® Labour disputes tend to be frequent in countries that are marked
by long histories of slavery, colonialism and segregation and where
promoting respect for citizens’ rights is thus not common practice. In these
contexts, employers tend not to respect workers’ rights. This may be the
reason for the high number of workers’ complaints.

8 The item “others” commonly occurs in the report, but there is no description of the
types of complaints it includes. For that reason it is not included in the analysis as
being the item with the highest incidence.
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Similarly, fundamental rights, including land and property rights, are
commonly violated in states with a weak democratic culture. Despite
Angola’s transition to democracy in 1991, many citizens holding public
office and economic power retained the authoritarian values of the past.
Invasions of land and buildings and arbitrarily detention of citizens are
some of the violations that are frequently perpetrated.

The Ombudsman’s report for 2017 identifies the organs of public
administration to which he sent letters and indicates whether or not they
acted diligently on those letters. The Ministry of Justice and Human Rights
leads in the number of recommendations sent to it, with ten cases, followed
by the Attorney-General’s Office, with eight cases. As regards the
institutions that responded promptly to the recommendations, the General
Command of the National Police, the Ministry of Education and the
Supreme Court are at the top of the list, with 100 per cent response-rates to
the Ombudsman'’s reports.

Among the institutions that have not responded to any of the
Ombudsman’s reports are the National Assembly, the Civil Cabinet of the
President of the Republic, the Ministry of Finance, Ministry of Planning,
Ministry of Transport, the provincial governments of Luanda and
Cabinda, the Criminal Investigation Service, and the Migration and
Border Service. The lack of response from these institutions results in
impunity for human rights violations.

4.3 Monitoring compliance with international standards

From a formal point of view, the Ombudsman acts according to the
guidelines laid down in the Paris Principles. The Office of the Ombudsman
can freely investigate complaints made to it or act on its own initiative.
However, there are many violations of human rights about which it
remains silent. One notorious example relates to the so-called “15 + 2”
case, in which 15 young men and two women were arbitrarily arrested on
suspicion of plotting a coup d ‘étar.” When asked about his position, the then
Ombudsman argued that the matter was not within his competence.

Although the Ombudsman may hear any person, and obtain any
information and documents, necessary for investigating situations within
his competence, the demand for his services is manifestly low, as is the

9 L Beirao, Sou Mais Livre, Entdo: Didrio De Um Preso Politico Angolano, Lisboa, Tinta da
China (2016), p 19.
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response rate of organs to which his recommendations are sent. The table
below shows the number of complaints received annually.10

Table 1: Number of complaints received by the Ombudsman of Angola, 2007-

2017
Year Complaints
2008 186
2009 334
2010 292
2011 295
2012 673
2013 593
2014 612
2015 460
2016 368
2017 301

Summaries of the Ombudsman’s reports are occasionally published in
print and digital news media, but generally they are not easily accessible
and the Ombudsman himself seldom makes media appearances. However,
he has indeed participated in regional and international events for
institutions that defend and promote human rights.

4.4 Education and information

In May 2017, the Ombudsman held briefings to discuss his role, mandate
and relevance. This was followed in July 2017 by a seminar on the duty of
cooperation between the Ombudsman and other state organs and
stakeholders. Similarly, in 2018 the new Ombudsman held a series of
lectures in Angolan universities on the theme, “Citizen our occupation,
citizen our concern”, to inform citizens about the role of the Ombudsman.

In spite of these efforts, many citizens know little about this institution.
Numerous interviewees said that they are not aware of major activities
carried out by the Ombudsman. The implication is that this office should
devise more effective strategies to disseminate information, especially
among the most disadvantaged, who tend to be the main victims of human
rights violations.

10 The table contains data compiled from annual reports covering the first ten years of the
Ombudsman’s existence.
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4.5 Receiving and handling complaints and petitions

The Ombudsman receives complaints about actions or omissions of the
public authorities, investigates them, and sends reports with
recommendations to the competent organs to remedy the injustices,
pursuant to Article 92(4) of the Constitution.

Complaints can be submitted orally or in writing, by telephone or
electronically. They must include the identity and address of the
complainant and, if possible, his or her signature. When complaints are
presented orally, the Ombudsman registers them in writing and the
complainant signs the relevant document if this is possible. Complaints
should not contain terms offensive to the good name and honour of the
persons or institutions concerned. When the complaint is not presented in
proper terms, the complainant is given a maximum of 30 days to rectify
this. To submit complaints to the Ombudsman it is not necessary to
appoint a lawyer for the purpose, nor to pay costs and seals, provided that
complainant sign and identify themselves and their physical addresses.

Complaints are reviewed to assess their admissibility, timeliness and
reasonableness. Complaints which are anonymous, in bad faith, without
foundation, which do not fall within his competence, whose illegality has
already been repaired, or whose proceedings result in the loss of the
legitimate rights of third parties are rejected by the Ombudsman in terms
of Articles 23 and 24 of the Law on the Statute of the Ombudsman.

4.6 Monitoring government compliance with
recommendations

The Ombudsman’s reports show that in the period 2014-2017 the number
of recommendations to organs violating citizens’ rights decreased
substantially from 142 to 18. From 2014 onwards, the complaints reaching
the Ombudsman’s Office decreased from 616 to 301 —a reduction of 50 per
cent. So, if there are fewer complaints, then there also are fewer
recommendations.

The reduction of complaints to the Ombudsman’s Office may be a
reflection of citizens’ lack of awareness of it or even suggest that citizens
have a negative impression of it. Indeed, civic activists who were
interviewed about the Ombudsman’s recommendations, for example,
were not very positive in their appraisals.

The evidence from the Ombudsman’s reports indicates, however, that
numerous cases were referred to the competent organs and that some were
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resolved. Nonetheless, in a country like Angola, one with about 26 million
inhabitants and fraught with social conflict, the number of complaints and
cases solved is manifestly low.

5  Public accountability

5.1 The Ombudsman’s annual reports

Article 192(7) of the Angolan Constitution requires the Ombudsman to
prepare an annual report containing the main complaints received and
recommendations made. The report must be sent to the National
Assembly as well as other organs of state. However, Article 21(1) of the
Statute of the Ombudsman provides that, in addition to the annual report,
the Ombudsman must send a report of his activity to the National
Assembly every six months. The report shall likewise set out the initiatives
taken, the complaints received, the steps taken, and the results achieved.

The Ombudsman’s annual report for 2017 presents the number of
complaints made during the period 2008-2017. The data show that the
peak of complaints occurred in 2012. This coincides both with the
adoption of a new constitutional framework formalising certain rights and
freedoms and with the outbreak of demonstrations led by young activists
inspired by the Arab Spring.!!

Despite the advent of the rights, freedoms and guarantees in Angola’s
Constitution of 2010, and notwithstanding that the number of complaints
submitted to the Ombudsman declined from 673 in 2012 to 301 in 2017,
the period 2011-2017 was one of great government repression. During
these years, stage agents took countless legal actions against journalists;
demonstrators were arbitrarily arrested and beaten; Cassule and
Camulingue, former military officers who wanted to organise a
demonstration to demand payment of their pensions, were executed; land
was arbitrarily expropriated and houses arbitrarily demolished; Rufino, a
man who tried to prevent the demolition of his house, was executed; and,
as mentioned, in the “15 + 2” case, a number of young people were
arrested and convicted for allegedly plotting a coup.

The reduction of complaints to the Ombudsman during this period
may be linked to increased repression and the discrediting of institutions
for the defence and promotion of human rights. In contexts where there is
a high level of government repression and where citizens do not have faith

11 Seenote 1, p 188.
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in human rights institutions, recourse to these institutions tends to
diminish.

5.2 Regular consultations with stakeholders

The Ombudsman often holds consultations with the parties concerned in
order to find amicable solutions. However, as already noted, the number
of complaints is very low, as is the level of response from the organs of state
to whom the recommendations are addressed.

In the exercise of his powers to investigate cases and resolve disputes
in which the entity is a public administration organ, the Ombudsman
interacts with various public entities by way of letters and requests for
information to legal experts working with the organ, the intention being to
find solutions or, at any rate, clarify the case at hand.

6 Conclusion

The preceding discussion has underscored both the importance of the
Ombudsman and the Ombudsman’s Office as well as challenges they face.
Although it is an essential institution that promotes democracy and the
rule of law, the Ombudsman of Angola is not represented across the
country but only in six of 18 provinces, with the result that most of the
complaints received emanate from these provinces, especially so from
Luanda, the capital of the country. It is not surprising that people are
unaware of this institution’s existence and the role it plays, a situation in
which millions of citizens are left deprived of protection of their human
rights.

In the course of the ten years from 2008-2017, the Ombudsman’s
Office received only 3,813 complaints in a country with a population of
about 26 million and where there are frequent human rights violations,
numerous incidents of illegal expropriation of land and demolition of
houses, arbitrary arrests and detentions, and abuses of the rights of workers
as well as the rights to freedom of expression, assembly, association and
demonstration.

The Ombudsman may approach victims on his own initiative and then
make recommendations to the law-breaking organs. Examples include
visits to prisons to monitor the situation of the prison population, as well
as visits to courts and sites of land expropriation and home demolition in
order to witness what was happening and submit the necessary
recommendations. However, the weakness of the Ombudsman’s position
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was illustrated in a case in which he was prevented from visiting the spot
where soldiers in the Angolan army had killed a boy who tried to prevent
the demolition of his residence.

The Ombudsman’s limitations are also notably apparent in the lack of
obligatory compliance with his recommendations, the repercussion of
which is that state organs pay little heed to them. Furthermore, the fact that
the Ombudsman is elected via the party-political system in a highly
partisan country makes him vulnerable to political control. More effective
arrangements could be found to avoid political interference in the
appointment of office-holders, for instance a competitive and transparent
process overseen by the judiciary or other independent entities.

Political interference allowed the first Ombudsman to exceed the limit
of his mandate by four years, in flagrant violation of the Constitution and
the law. The National Assembly, which is responsible for electing a new
Ombudsman, remained inert during this time, since the governing party
wished to maintain the status quo. Similarly, institutions such as the
Attorney-General’s Office, the Constitutional Court and the Bar
Association also kept a strange silence.

The budget for the Ombudsman’s Office seems insufficient, since it is
unable to operate nationwide or hire properly qualified professionals to
carry out the work of defending and promoting human rights. This is work
that requires financial investment and specialist human resources, for
without them the state will continue to be a Saturn devouring its own
children.
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

B.1 Constitutional framework

Constitution of Angola of 2010

Section 1V: Essential Justice Institutions
Article 192 (Ombudsman)

1. The Ombudsman shall be an independent public body whose
purpose shall be to defend the rights, freedoms and guarantees of
citizens ensuring, by informal means, the justice and legality of the
public administration.

2. The Ombudsman and Deputy Ombudsman shall be elected by the
National Assembly on the decision of two thirds of Members in full
exercise of their office.

3. The Ombudsman and Deputy Ombudsman shall be sworn in by the
President of the National Assembly for a five-year term of office
which may be renewed once.

4. Citizens and corporate bodies may present the Ombudsman with
complaints concerning acts or omissions by public authorities
which they shall consider, with no powers of decision, submitting
the necessary recommendations for the prevention and remedying
of injustices to the appropriate bodies.

5. The activity of the Ombudsman shall be independent of the means
for ruling on appeals or disputes provided for in the Constitution
and the law.

6. It shall be the duty of public administration bodies and agents,
citizens and other public collective bodies to cooperate with the
work of the Ombudsman.

7. A report on the main complaints received and the
recommendations made shall be drawn up each year, submitted to
the Assembly and forwarded to the other bodies that exercise
sovereign power.

8. The law shall establish the remaining functions and statutes of the
Ombudsman and Deputy Ombudsman, in addition to the entire
support structure known as the Ombudsman’s Office.




THE OFFICE OF THE
OMBUDSMAN IN BOTSWANA
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PART A. INTRODUCTORY COMMENTARY
1 Introduction

Botswana is one of the few African countries that is yet to establish a fully-
fledged national human rights commission specifically mandated to deal
with human rights issues in accordance with the United Nations’
Principles Relating to the Status of National Institutions (The Paris
Principles). At present, Botswana'’s Office of the Ombudsman is said to be
responsible for issues concerning the promotion and protection of human
rights. A weak argument has been made in this regard that the Office has
the mandate to perform the functions of a human rights institution
established in accordance with the Paris Principles and that it does in fact
do so.

However, the absence of a national human rights commission remains
both surprising and yet unsurprising. It is surprising because one would
have imagined that Botswana, a country of good standing in Africa for its
record of human rights protection, would long have seen the necessity of
establishing such an institution. It is unsurprising, however, for much the
same reason: the presumption appears to have been that, given the
country’s relatively good human rights record, there is little need for a
national human rights commission.

* Department of Law, University of Botswana, Gaborone.
**  Rantao Attorneys, Gaborone.
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Many have lamented the absence of such an institution in Botswana
and the changes it would be likely to bring to the protection of human
rights. Indeed, it is safe to conclude that consensus has been reached by all
stakeholders (i.e. civil society and government) on the need to establish at
least one such institution: in an effort to address the lacuna in the
promotion and protection of human rights in the country, the government
took a decision to enhance the human rights mandate of the Office of the
Ombudsman.

In his State of the Nation (SONA) address during the First Session of
the 11" Parliament of Botswana on 14 November 2014, then President,
His Excellency Lieutenant-General Seretse Khama Ian Khama, said:

Madam Speaker, Government is committed to implementing its obligations
under the international human rights instruments it is party to, and the
promotion of the rights of its citizens. We have taken the decision to establish
an institution that will address issues of human rights. In this connection
legislation amending the Ombudsman Act and establishing a hybrid
institution that will address issues of maladministration and human rights will
in the near future be brought to the National Assembly.1

While great dissatisfaction has been voiced about the government’s
decision merely to augment the mandate of the Office of the Ombudsman
rather than set up an independent human rights commission, it seems that
plans are nevertheless under way to implement the decision.?

This chapter thus looks at the role the Office of the Ombudsman plays
promoting and protecting human rights in Botswana and at the factors that
enhance or impede its effectiveness in doing so. After this introduction,
section 2 discusses the history of the Office’s establishment, while section
3 examines its legal nature and mandate. This examination also considers
the extent to which the establishment of the Office is in compliance with
the Paris Principles, given that it is touted as a human rights institution.
Section 4 makes some concluding remarks.

1 State of the Nation Address by His Excellency Lt Gen Seretse Khama, available at
https://bit.ly/2x19cpF, paragraphs 169-17.

2 A National Human Rights Symposium was convened by the government from
20-21 November 2018 at which where this government decision was made known to
stakeholders. It was also announced that the Ombudsman’s Act was being reviewed in
line with this decision. See Botswana Daily News, “Botswana to Establish a Human
Rights Body”, available at http://www.dailynews.gov.bw/news-details.php?nid=46
166 (accessed 10 May 2019).
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2 Establishment of the Office of the Ombudsman

Regarding the history of the establishment of the Office of the
Ombudsman, Nsereko notes that:

[a]s far back as 1982 a Presidential Commission on Economic Opportunities
recommended the establishment of an Office of “Public Commissioner” to
address public complaints of “inefficiency, delay malpractice on the part of
the Government officialdom” ... As was originally envisaged by the
Commission, [the] primary function is to investigate citizen complaints
against any injustice sustained at the hand of public officials.

The Ombudsman Act of Botswana came into force on 1 December 1997,
its main purpose being “to make provision for the appointment and
functions of an ombudsman for the investigation of administrative action
taken on behalf of the government, and for purposes connected
therewith”.# The Office of the Ombudsman was thus established as an
institution responsible for dealing with issues of maladministration in the
context of any administrative action taken by or on behalf of the
government.5 Once the actions of a public official occasion an injustice of
any sort, the Office of the Ombudsman is mandated to investigate such an
act with a view to resolving the dispute or complaint that is brought to the
Ombudsman.® As Fombad and Sebudubudu explain, the jurisdiction of
the Office of the Ombudsman is based on the “existence of an injustice in
consequence of maladministration”.” The Office is said to be modelled on
“the Swedish institution of Justiticonmbudsman that was created in 1809 ...
[and] refined in Denmark where an Office of the Ombudsman was
established in 1953”8

It is therefore apposite to point out that the Office of the Ombudsman
was never explicitly mandated to deal with issues of human rights

3 DDN Nsereko, Constitutional Law in Botswana, 2nd ed, Gaborone, Pula Press (2010),
p 211; further see generally EK Quansah, “The Ombudsman Arrives in Botswana:
A Note on the Ombudsman Act, 1995”, 39 Journal of African Law (1995), p 222;
CM Fombad, “The Enhancement of Good Governance in Botswana: A Critical
Assessment of the Ombudsman Act, 1995, 27:1 Journal of Southern African Studies
(2001), pp 57-77.

Ombudsman Act, preamble.

Ombudsman Act, section 3(1).

Ombudsman Act, section 3(1)(a)-(b).

CM Fombad and D Sebudubudu, “The Framework for Curbing Corruption,
Enhancing Accountability and Promoting Good Governance in Botswana”, in
CM Fombad (ed), Essays on the Law of Botswana, Cape Town, Juta Publishers (2007),
pp 86-96.

8 See note 3, p 211.
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violations in Botswana. The raison d’étre for the establishment of the Office
was to address issues relating to injustice occasioned by public officials
when carrying out their administrative functions.® This notwithstanding,
the Office of the Ombudsman is portrayed as performing the functions of
a national human rights institution (NHRI). Accordingly, it should
perhaps be assessed in the light of the Paris Principles, though it cannot be
claimed that the Office was established in accordance with these
principles, given the nature of its mandate as mentioned above (and
discussed more fully below).

3 The nature of the Office of the Ombudsman

As noted, the Office of the Ombudsman was created for the purpose of
addressing issues of maladministration; however, it is also described as an
institution responsible for the promotion and protection of human rights in
Botswana. Before assessing the basis of this conclusion, it is necessary to
deal briefly with the provisions of the Ombudsman’s Act that concern the
powers and functions of the Office. In particular, sections 3(1) and (2) of
the Act establish the following key functions of the Office of the
Ombudsman:

» the Office of the Ombudsman may investigate any act taken by or on
behalf of a government department or other authority to which the Act
applies, such as local authorities;

* such an action shall be one taken by an official in the exercise of
administrative functions of that department or authority; and

+ the Office of the Ombudsman may investigate any complaint made by a
member of the public who claims to have sustained injustice in
consequence of maladministration.

The Office of the Ombudsman is precluded from investigating certain
matters that are listed by the Act as falling outside its investigative
mandate. Accordingly, it is precluded from dealing with or investigating
complaints if, inter alia, the following circumstances apply to them:

» the aggrieved person has a right of appeal, reference or review to or before
any lawfully established tribunal;?

* a person may approach the courts to seek resolution of the dispute in
issue;

» the complaint concerns diplomatic matters; 2

9 Ibid, p 210.

10 Ombudsman Act, section 3(2)(a).
11 Ibid, section 3(2)(b).

12 Ibid, section 4(a).
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» the complaint concerns action taken for the purposes of protecting the
security of the state or investigating crime, including action taken with
respect to passports for either of those purposes.

From these provisions, one can make three observations about the powers
and functions of the Office of the Ombudsman. First, the Office is
conferred with investigative powers as per the provisions of the Act. The
Act has no further provisions that characterise the Office as anything more
than an investigative body.

Secondly, the mandate of the Office is limited in that sections 3 and 4
of the Act provide for instances where the Office is precluded from
investigating or is at liberty not to investigate a matter that has been
reported. These limitations fall into three categories.

In the first are instances where the Ombudsman can refuse to
investigate a matter because it is trivial, vexatious or was not reported on
time.!* This is sound, and appears to ensure that the Office is not
inundated with minor matters or matters that could not be resolved due to
the passage of time.

In the second category are instances where the person alleging to have
suffered an injustice arising from an administrative act has the option of
approaching any tribunal or court for redress. The Ombudsman’s Act
hereby achieves two things: it indicates that judicial and quasi-judicial
mechanisms (tribunals) should be given priority in issues of
maladministration; and it ensures that the Office remains an
administrative body as it is not called upon to make decisions involving
issues of law, decisions that may otherwise be referred to the courts for
further resolution, appeal or review — in other words, the decisions of the
Ombudsman remain purely administrative and are seldom reviewed on
the basis that they were wrong.

In the third category of limitations are matters that concern the
executive’s exclusive functions regarding national security and diplomatic
relations — limitations that, on the face of it, are appropriate in that they
prevent the Ombudsman from interfering in matters of high-level policy.

The third observation is that the Ombudsman may initiate an
investigation in situations even where limitations of the second type above
are present.15 An investigation, that is to say, can be initiated despite the

13 Ibid, section 4(b).
14 Ibid, section 3(5).
15  Ibid, section 3(3)(a).
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availability of a remedy to an aggrieved citizen and where it is
unreasonable to expect that the individual should or would resort to that
remedy. Furthermore, the fact that it is open to an individual to approach
the High Court for redress under section 18 of the Constitution (which
relates to redress for contraventions of the provisions protecting
fundamental rights and freedoms) does not preclude the Ombudsman from
initiating an investigation. 16 The latter qualification is dealt with in detail
below.

From the above, it is clear that the functions of the Botswana
Ombudsman are limited to investigating maladministration on behalf of a
government department or other authority to which the Act applies. This
is in consonance with the purpose for which the Act was promulgated by
Parliament, and was confirmed as the position of the law by the High
Court in Ofentse Lepodisi & Another v Attorney-General & Another:

The typical duties of an Ombudsman are to investigate complaints and
referrals and make recommendations for remedying the injustice caused if he
or she considers it necessary to do so ... As will have been noted from the
above provisions, the thrust of the provisions concern remedies which are not
available to those who complain that they had suffered from wrongful acts by
a public body or official, which may be best described as “non-legal”
remedies.!’

The next issue to consider is the context within which the Office of the
Ombudsman is said to be empowered to investigate and deal with
complaints regarding human rights. First, there are scholars who assert
that the traditional role of ombudsmen has widened over time to include
the promotion and protection of human rights.!® Ayemi, for instance,
argues that it does not matter how the institution was established and that
ombudsmen “are as much human rights bodies as they are institutions for
the advancement of administrative justice”.19

Secondly, the fact that the Office of the Ombudsman is allowed to
investigate matters even in instances where an individual, pursuant to
section 18 of the Constitution, can approach the Hight Court for redress

16  Ibid, section 3(3)(b).

17  Case No MAHLB-000234-11 (unreported), p 23.

18 BV Tigerstrom, “The Role of the Ombudsman in Protecting Economic, Social and
Cultural Rights” (1998), p 2; M Stephen and L Fallberg (eds), “Protecting Patients’
Rights: A Comparative Study of the Ombudsman in Healthcare”, The International
Ombudsman Yearbook (2004), pp 3-56.

19 VO Ayeni, “Ombudsmen as Human Rights Institutions”, 13(4) Journal of Human
Rights (2014), pp 498-511.
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has been interpreted as giving it the mandate to deal with human rights
issues.20 Though not manifestly wrong, this is an extremely broad
interpretation of section 3(3)(b) of the Act. As previously noted, an
ordinary interpretation of this provision is simply that the Ombudsman is
not precluded from investigating a matter because of the fact that an
aggrieved person can approach the High Court for redress. The provision
merely acknowledges the overlap between injustice occasioned by an
administrative action and a violation of an individual’s constitutional
rights. In any case, it was clearly not the lawmaker’s intention that the
provision be interpreted so broadly.

3.1 The mandate of the Ombudsman

It is worth reiterating that the Office is mandated to investigate allegations
of acts of injustices occasioned by maladministration; connected to that
investigative mandate is a promotional mandate that allows it to engage in
educational activities. It is not clear to what extent the Office deals with
human rights reports and cases or what their nature is, given that it was
never specifically mandated to handle such matters. If one were to go by
the Office’s interpretation of its mandate, one would conclude that it does
indeed have a protective and promotional mandate as envisaged by the
Paris Principles; however, the Office does not receive and preside over
petitions, as is the case with other NHRIs established pursuant to these
principles.

Such an understanding of the mandate of the Office of the
Ombudsman is derived from a consideration of the totality of the Act’s
provisions. Specifically, section 8 of the Act provides that upon concluding
his or her investigation and making a finding as to the commission of any
injustice, the Ombudsman shall send a report of these findings and the
recommendations thereto to the principal officer of the department or
authority concerned.?! From a reading of section 8 of the Act, it appears
that the injustice should be in consequence of maladministration.

20  Generally, human rights in Botswana are actionable in terms of section 18 of the
Constitution of Botswana as read with sections 3-16 of the Constitution. Section 18(1)
of the Constitution of Botswana provides: “If any person alleges that any of the
provisions of section 3 to 16 (inclusive) of this Constitution has been, is being or is
likely to be contravened in relation to him or her, then, without prejudice to any other
action with respect to the same matter which is lawfully available, that person may
apply to the High Court for redress”.

21 Section 8 of the Act provides: “(1) After conducting an investigation under this Act,
the Ombudsman shall send a report of the results of the investigation to the principal
officer of the department or authority concerned and if he is of opinion that injustice
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What is clear from the foregoing is that the Ombudsman, after
conducting an investigation, makes a recommendation as to what he or
she thinks is fit for remedying the injustice caused. In the event that the
recommendation is not acted upon, all the Ombudsman does is submit a
special report to the National Assembly. Neither the Act nor any other law
prescribes how the National Assembly should deal with this report. In
other words, it is under no obligation to implement and/or enforce the
Ombudsman’s recommendations; the department or authority concerned
is also under no such obligation.

The provision in section 8 is not couched, for example, in a similar
way to comparable provisions in the Constitution of South Africa, which
were interpreted by the Constitutional Court in Economic Freedom Fighters
& Others v Speaker of the National Assembly & Others.?? In that matter, the
Court held that the failure by President Jacob Zuma to comply with the
remedial action taken against him by the Public Protector in her report was
inconsistent with section 83(b) of the Constitution as read with sections
181(3) and 182(1)(c) of the Constitution and was consequently invalid.
Section 182(1)(c) of the Constitution of South Africa gives the Public
Protector the power, as regulated by national legislation, “to take
appropriate remedial action” in the exercise of her powers. In Botswana,
there is no such provision, or a provision to the same effect, in either the
Constitution or the Ombudsman’s Act.

3.2 The independence of the Ombudsman

The Office of the Ombudsman is envisaged as an independent entity that
monitors the acts of public servants and other authorities in the discharge
of their functions. The expectation that it should be an independent
institution is borne of the fact that similar institutions the world over are
deemed free of government or executive influence. Unfortunately, this is
not necessarily so. As is the case with many such institutions, the
independence of the Office of Ombudsman is undermined by weaknesses
in its framework of enabling legislation and a lack of political will to ensure
the success of the institution. Furthermore, the practice of incumbent

has been caused to the person aggrieved in consequence of maladministration, he shall
make such recommendations as he thinks fit for remedying the injustice caused.
(2) Where the Ombudsman has made a recommendation under subsection (1) and
within a reasonable time thereafter no action has been taken which appears to him
adequately to remedy the injustice, he may lay before the National Assembly a special
report”.

22 2017 (3) 580 CC.
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office-holders itself sometimes erodes the independence and effectiveness
of the institution.

On the face of it, section 9(1) of the Ombudsman’s Act guarantees the
independence of the Office by explicitly providing that “[i]n the discharge
of his functions, the Ombudsman shall not be subject to the direction or
control of any other person or authority and no proceedings of the
Ombudsman shall be called in question in any court of law”. The Act’s
guarantee of independence includes, by necessary extension,
independence when exercising the self-imposed human rights mandate.
Save for the fact that the Ombudsman shall submit annual reports to the
President about the discharge of his or her functions,”® there is no
expectation that he or she is to be given direction or orders by any
government official. This provision, in short, would give one the
impression that the Office of the Ombudsman is indeed independent.

However, its independence may be undermined by the substantive
application of section 7(5) of the Act.?* This provision gives the Attorney-
General the power to stop the Ombudsman from conducting
investigations by issuing a notice that in his or her opinion, the disclosure
of documents or information by the Ombudsman would be contrary to the
public interest in relation to military defence, foreign affairs and internal
security. In the event that the Attorney-General does this, the Ombudsman
may not communicate any such information or document in the exercise
of his or her duties. In section 7(4) the same applies to the proceedings of
cabinet or any of its committees. All these provisions demonstrate the
limitations that exist on the ability of the Office of the Ombudsman to
conduct its investigations in terms of the Act.

Furthermore, the Ombudsman is designated as a Public Officer under
the Public Service Act (PSA). A reading of the provisions of the PSA and
Ombudsman’s Act brings to light that the Office is subject to the
supervision of the Permanent Secretary to the Office of the President, given
that the Ombudsman is listed in the schedule as one of the offices to which
the PSA applies. Section 8(1) and (2) make it clear that the Permanent
Secretary to the President, who is the head of the public service, is

23 Ombudsman Act, section 9(2).

24 Section 7(5) reads: “The Attorney-General may give notice to the Ombudsman, with
respect to any document or information specified in the notice, that in his opinion the
disclosure of that document or information would be contrary to the public interest in
relation to defence, external relations or internal security; and where such a notice is
given nothing in this section shall be construed as authorising or requiring the
Ombudsman or any member of his staff to communicate to any person for any
purpose any document or information specified in the notice”.
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“[r]esponsible for the administration of the public service”, which includes
the Office of the Ombudsman.

There thus seems to be tension between section 9(1) of the
Ombudsman’s Act and section 8 of the PSA, which gives the Permanent
Secretary to the President administrative powers over the entire public
service, including the Ombudsman. Employees of the Office of the
Ombudsman are hence subject to the PSA and its regulations and, by
implication, to the administrative control of the Permanent Secretary to
the President. Because the Ombudsman is not a direct creature of the
Constitution, he or she lacks specific protection under the Constitution of
Botswana. Both statutorily and practically, the Ombudsman is not as
independent as one would have assumed and as section 9 of the Act would
purport to be the case.

Thus, on a plain reading of the PSA and with due regard to the
Ombudsman Act, the Ombudsman is not fully independent since he or she
is subject to the control of the Permanent Secretary to the President, who,
as a member of the executive, is a subordinate to the President in terms of
section 47 of the Constitution.

3.3 The appointment and tenure of the Ombudsman

The independence of the Ombudsman is undermined significantly by the
position of the law regarding the appointment of persons to this position.
In terms of section 2 of the Ombudsman’s Act, the Ombudsman is
appointed by the President after consultation with the Leader of
Opposition (LOO) in the National Assembly. “Consultation” implies that
the President is not compelled to heed the opinion of the Leader of
Opposition, as such opinion is not binding on the President.

In contrast, section 193(4) of the South African Constitution provides
that “[t]he President, on the recommendation of the National Assembly,
must appoint the Public Protector ...”. Section 2 of the Ombudsman’s Act
also differs from the constitutional provision dealing with the appointment
of judges in Botswana. This stipulates that “[t]he other judges of the High
Court shall be appointed by the President, acting in accordance with the

advice of the Judicial Service Commission”.2>

25  Constitution of Botswana, section 96(2); the courts of Botswana recently grappled with
the question whether or not the President is bound by the advice of the Judicial Service
Commission (JSC) in the Law Society of Botswana & Another v the President of Botswana &
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Unlike the case in these constitutional provisions, the appointment of
the Ombudsman is a matter for the President alone, which flies in the face
of the purported independence of the Ombudsman. There is thus no
known process for the appointment of an Ombudsman other than the
usual one in which the Office of the President simply announces a new
appointment.

This clearly falls short of the requirements set out by the Paris
Principles on the composition of national institutions dealing with human
rights. Such institutions are expected to comply with principles of
pluralism that apply to “the instances in society that are involved in human
rights work at the national level”.26 The Ombudsman was not created on
the thinking that it would be required to comply with such standard, since
it was not established in the first place as a human rights institution;
nevertheless, the standard is applicable because the Office has assumed the
mandate of dealing with human rights issues in Botswana.

As regards qualifications for appointment to the position of
Ombudsman, the Act does not set out any. Instead, it sets several grounds
that disqualify someone from being from appointed as Ombudsman.
Section 2(3) of the Act provides that members of the National Assembly,
members of local authorities, candidates for election as a member of the
National Assembly or local authority, and specially elected members to
those bodies are disqualified from being appointed as Ombudsman.

The absence of clear qualification requirements is clearly contrary to
the Paris Principles as well as to the principles of ensuring transparency
and accountability during the process of appointing persons to such
institutions. In the end, the absence of such clear qualifications allows the
President to appoint whomsoever he or she wants to appoint to that office
and irrespective of considerations of merit.

With regard to tenure, the Act provides that a person shall hold an
office for a term of four years,27 but it appears that in practice the
Ombudsman can be appointed for more than one four-year term of office.
A person’s removal from office is regulated by section 2(6) of the
Ombudsman’s Act, which provides that the provisions of the Constitution

Others CACGB-031-16 (unreported), in which the court held that the President was
not entitled to turn down the recommendation of the JSC and must follow its advice at
all times.

26  Paris Principles.

27  Ombudsman Act, section 2(5).
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as regards the removal of judges are equally applicable to the removal of
the Ombudsman.

Section 2(6) does not go further to indicate how the Ombudsman is to
be removed, considering that the provisions of the Constitution are tailor-
made to suit the removal of judges from office. To the extent that there is
lack of clarity as regards the removal of the Ombudsman from office, the
security of tenure of the Ombudsman is potentially problematic. It is also
necessary to point out that, to date, the provisions of section 2(6) of the Act
have not been brought to life as there has never been an instance where the
Ombudsman had to be removed from office.

3.4 The human and financial resources of the Office of the
Ombudsman

One of the key indicators of the autonomy of institutions like the
Ombudsman their financial independence. This is also a requirement
under the Paris Principles in that they provide that an NHRI is expected to
be financially independent. The reason for this, clearly, is to ensure that the
institution is free from executive influence by way of control of finances.
However, limited financial resources have greatly affected the overall
effectiveness of the Office of the Ombudsman.

As far as financial autonomy is concerned, section 13 of the Act
provides that:

[t]he administrative expenses of the [O]ffice of the Ombudsman, including
such expenses and allowances as are authorized by the provisions of this Act
shall, to such amount as may be sanctioned by Parliament, be paid out of the
Consolidated Fund.

This provision presupposes that the Ombudsman is in control of his or her
budget and able to allocate the finances availed by the state in a manner he
or she considers appropriate. However, budget proposals for the Office of
the Ombudsman are presented before the National Assembly by a minister
who is a member of the executive branch of government. The National
Assembly then decides how much the Ombudsman is to be granted for
administrative expenses.

The Ombudsman’s operational effectiveness may be further diluted, in
part, by the fact that, insofar as human resource matters are concerned, the
decision-maker is the Permanent Secretary, who is the head of the Public
Service. As mentioned, the Office of the Ombudsman falls within the
category of institutions under the direction and supervision of the



48 Chapter 4

Permanent Secretary of the Office of the President. The Ombudsman’s Act
does not provide for human resource issues. In other words, it does not
have a provision that governs the Ombudsman and his or her staff insofar
as employment and/or labour issues are concerned. For example, it does
not provide for the qualifications that are needed for people to be engaged
by the Office of the Ombudsman. Necessarily, the staff contingent would
have to be made up of people from varied backgrounds who possess the
complementary skills that are required for the Office to function
effectively.

In particular, as already noted, the Act does not also make provision
for the qualifications of the Ombudsman. It sets out the grounds for
disqualiﬁcation,28 but does not make stipulate what professional skills and
knowledge appointees need to have. The inaugural Ombudsman was a
lawyer by training, as was his successor, but not so with the third
Ombudsman. She was a not a lawyer, although her successor in turn — the
current Ombudsman — is, again, a lawyer.

The lack of a requirement that the Ombudsman be a trained legal
professional was a subject of dispute in the Ofentse Lepodise case,?? in which
it was argued that the core duties of the Ombudsman and the director of
management and legal services did not involve the exercise of technical
expertise and skills in the discharge of their duties. Although they both
possessed legal qualifications, it was argued that were excluded from being
paid a scarce-skills allowance as they were not performing the duties of the
skill in question, as required by the Public Service Management Directive
No 2 of 2008 on Attraction and Retention Policy.

This policy introduced a scarce-skills allowance for certain groups in
the public service. Lawyers, judges “and other legal professionals” on a
specified salary scale were listed as eligible and initially enjoyed the scarce-
skills allowance, but that was discontinued by Public Service Management
Directive No 5 of 2010, which sought to exclude those officers whose core
duties did not involve the daily usage of the skill acquired during their
training.

Representatives of the affected group took this directive to the High
Court on review and succeeded. Judge Mothobi observed that the practice

28 In terms of section 2(3)3 of the Act, “[a] person shall not be qualified to be appointed
as Ombudsman if he is a member of the National Assembly, a member of any local
authority, a candidate for election as a member of the National Assembly or a local
authority nominated as such with his consent”.

29  Seenote 17.
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of appointing an Ombudsman with a legal background should be
encouraged even though it is not a statutory requirement. He stressed that
this would obviate the need for the Ombudsman to approach the Attorney-
General, who, as the government’s principal legal advisor, may be well
acting for or advising the government department under investigation.30
Judge Mothobi noted furthermore that the appointment of lawyers to the
Office of the Ombudsman is appropriate, given that officials in this
institution have the same powers — as regards disclosure of evidence,
summoning of witnesses, examining witnesses, administration of oaths
and production of documents — as judges of the High Court.3!

Judge Mothobi proceeded to conclude that, from his reading of the
Act, the work carried out by the Ombudsman was “professional work
requiring special knowledge to be understood”.3? While the President is
entitled to appoint a non-lawyer as Ombudsman, Mothobi J correctly
points out that such an appointment is not conducive to the proper
implementation of the Ombudsman’s Act. The fact that it remains an open
possibility for a non-lawyer to be appointed is therefore one of the several
weaknesses in the Act.

Furthermore, section 15 of the Act provides that “the Minister may
make regulations for the purpose of carrying into effect the provisions of
this Act and for prescribing anything which is required to be prescribed
under this Act”. It is not clear who the envisaged minister is because the
Act has no definition clause, nor does it state anywhere else who this
minister is. Since the coming into force of the Act in 1997, there has never
been any regulation which would apply to staff within the Ombudsman’s
office. The conditions of service of the staff in the Office of the
Ombudsman are as set out under the Public Service Act and related
documents.

At the time of writing, the Office of the Ombudsman is said to have a
staff complement of about 100 people. They are based in Gaborone —
which serves as the headquarters and is located in the southern part of the
country — as well as in Francistown, in the north-central parts, and in
Maun, in the north-western. It is also reported that the Office has about 25
investigators. In a context where this overall staff complement has to serve
a population of a little more than two million, there is no indication that
deliberate efforts are made to engage experts thoroughly trained in human

30  Ibid, pp 31-32.
31  Ibid, pp 31-32.
32 Ibid, pp 37-38.
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rights law. However, the fact that the Office engages a substantial number
of lawyers does alleviate this possible shortage to some degree.

3.5 Accessibility and relations with civil society

As mentioned, the Ombudsman has offices in Gaborone, Francistown and
Maun. These are cities and towns which could be said to be points of
convergence for citizens living in the wider regions adjacent to them. There
is evidence to suggest that the Office is accessible, seeing as many
complaints have been lodged with it over the years. The Office also travels
across the country to disseminate information to the populace, in addition
to which it has a Facebook page entitled Ombudsman — Botswana. On this
page, the Office informs the public of, inter alia, the results of its
investigations.

These efforts have increased the visibility of the Office and made
people aware that it can offer redress for injustices they have suffered.
Furthermore, it has a cordial relationship with civil society in general but
particularly so with the Law Society of Botswana.

3.6 Public accountability

The Paris Principles require that, to be effective, an NHRI should be
independent yet exhibit a certain degree of accountability.3 3 In essence this
means that the Office of the Ombudsman should not only hold other
institutions accountable but be accountable itself with regard to its
operations, financial dealings and adherence to the rules in its establishing
law and documents related thereto. The Office, that is to say, is not exempt
from complying with the various standards the government has set.

It has been rightly pointed out that “[b]esides legal financial
accountability to the government and/or parliament, a NHRI also needs
to find ways to be accountable to the public; in particular to those groups
and individuals in society who are most vulnerable”.3* Consistent with
this principle and the fact that the Office of the Ombudsman is governed
by the provisions of the PSA, section 6 of this Act speaks to the issue of
accountability.

33 M Mehyar, “NHRIs’ Independence and Accountability: The Eighth Arab-European
Human Rights Dialogue” (2013), available at https://bit.ly/2XiMutb (accessed 4 May
2019),p 7.

34  Ibid,p8.
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In setting out general principles and standards of public service,
section 6(1)(b) provides, inter alia, that the employees of the Ombudsman
shall “utilize Government resources at their disposal in an efficient,
responsible and accountable manner”. Similar expectations are set out by
the National Vision, the Public Service Charter, and codes of conduct for
public officers. Section 7 of the PSA goes on to provide for the applicable
human resource management standards; accordingly, among other things,
any recruitment by the Ombudsman shall not be discriminatory in any
manner or fashion.

For the Office of the Ombudsman to be accountable to the public, its
processes and procedures have to be visible, transparent, consistent and
rational. As such, the Office publishes annual reports of its financial
position as well achievements for the year. The report is made available to
the public and represents an attempt to ensure that the Office is
accountable to the public. It is unfortunate that, over and above the
minimal attention that the media and other government departments give
these reports, the Ombudsman is not more proactive in publicising them.

By contrast, the Ombudsman’s special reports are not made available
to the public at all as they may amount to a naming-and-shaming of non-
compliant government departments. As noted, special reports come about
as a result of a government or relevant authority’s failure to take remedial
action as suggested by the Ombudsman.>® The absence of public
dissemination in such cases is a great shortcoming as it is inconsistent with
the principles of transparency and accountability to which the Office of the
Ombudsman is expected to adhere. The special reports should be made
available to the public as they speak to the issue of compliance with the
recommendations of the Office of the Ombudsman. Indeed, it is on the
basis of the statistics and other information in the special reports that the
public could glean whether or not the Ombudsman is indeed as effective as
he or she purports to be.

4 Conclusion

Botswana’s political leadership seems to think that the Ombudsman has
the mandate to handle disputes or matters related to human rights,
whereas this is not the case, as this chapter has demonstrated. Clearly, its
mandate is instead the narrower one of enhancing good governance in the
delivery of government services. The Ombudsman has neither the broad
mandate nor competence to deal with human rights issues; his or her

35  See generally Ombudsman’s Act, section 8(2).
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independence from the government is suspect; and the institution lacks
adequate investigative and remedial powers. It thus fails on most, if not all,
of the criteria that the Paris Principles require an entity to meet so as to
qualify as a human rights institution. It is just as well the government has
decided to revise the Office’s mandate and equip it with powers more
appropriate for dealing with human rights violations.

However, numerous local actors are not in favour of this approach of
enhancing the human rights mandate of the Office of the Ombudsman,
and have called instead for the establishment of a separate, independent
body with a clear mandate to promote and protect human rights in
Botswana. The need for such an institution is not based on the presence of
colossal violations of human rights, as might be the case in other parts of
Africa. It arises rather from the fact that Botswana simply has no
institution mandated to perform the functions of a national human rights
commission established in accordance with the Paris Principles. On the
whole, there is no reason why the country should not establish one, since
this would very probably improve the protection of human 1rights.36
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

The only institution that plays the role of an NHRI in Botswana is the
Office of the Ombudsman. Even so, this is on the basis only of a very
generous interpretation of the powers of the Ombudsman contained in
section 3 of Chapter 2 of the Ombudsman Act. It states as follows:

3(1) Subject to the provisions of this section, the Ombudsman may investigate
any action taken by or on behalf of a government department or other
authority to which this Act applies, being action taken in the exercise of
administrative functions of that department or authority, in any case
where —

(a) a complaint is made to the Ombudsman by a member of the public
who claims to have sustained injustice in consequence of mal
administration in connection with the action so taken;

(b) the complaint is referred to the Ombudsman, with the consent of the
person who made it, by the President, a Minister or any member of
the National Assembly with a request to conduct an investigation
thereon; and

(c) in any other circumstances in which the Ombudsman on his own
motion considers it necessary to investigate the action on the ground
that some person has or may have sustained such injustice.

(2) Except as provided in this Act, the Ombudsman shall not conduct an
investigation into any action in respect of which the person aggrieved has
or had —

(a) a right of appeal, reference, or review to or before a tribunal
constituted by or under any law in force in Botswana; or
(b) aremedy by way of proceedings in any court of law.

(3) Notwithstanding the provisions of subsection (2), the Ombudsman —

(a) may conduct an investigation notwithstanding that the person
aggrieved has or had such a right or remedy if he is satisfied that in
the particular circumstances it is not reasonable to expect him to
resort to or to have resorted to it; and

(b) shall not in any case be precluded from conducting an investigation
in respect of any matter by reason only that it is open to the
aggrieved person to apply to the High Court for redress under
section 18 of the Constitution (which relates to redress for
contraventions of the provisions for the protection of fundamental
rights and freedoms).

(4) In determining whether to initiate, continue or discontinue an
investigation under this Act, the Ombudsman shall, subject to the
proceeding provisions of this section, act in accordance with his own
discretion; and any question whether a complaint is duly made under this
Act shall be determined by the Ombudsman.

(5) Without prejudice to the provisions of subsection (4), the Ombudsman
may refuse to initiate, or may discontinue, any investigation if it appears
to him that —

(a) the complaint is frivolous or vexatious or is not made in good faith;
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(b) the subject matter of the complaint is trivial;

(c) the person aggrieved has no sufficient interest in the subject matter of
the complaint; or

(d) the making of the complaint has, without reasonable cause, been
delayed for more than 12 months.

The authorities other than departments of Government to which this Act

applies are —

(a) any authority empowered to determine the person with whom any
contract or class of contracts shall be entered into or on be- half of
the Government of Botswana; and

(b) such other authorities as may be prescribed.

For the purposes of this Act, the Judicial Service Commission and the
Public Service Commission shall not be regarded as departments of
Government.

Where any person by whom a complaint might have been made under
this Act has died or is for any reason unable to act for himself, the
complainant may be made by his personal representatives or by a
member of his family or other individual suitable to represent him.

Except as provided in subsection (8) a complaint shall not be entertained
unless it is made by the person aggrieved himself.

(10) Where a complaint or request for an investigation is duly made In

accordance with the provisions of this Act and the Ombudsman decides
not to investigate the action to which the complaint or request relates or
to discontinue an investigation of that action, he shall Inform the person
or body of persons who made the complaint or request of his decision.




THE BURUNDIAN
INDEPENDENT NATIONAL
HUMAN RIGHTS COMMISSION
Pacifique Manirakiza™*

PART A. INTRODUCTORY COMMENTARY

1 Introduction

Throughout its history, Burundi has faced political crises characterised by
gross and massive human rights violations, among them the worst of
crimes in international law, such as genocide, war crimes and crimes
against hurnanity.1 One of the most infamous episodes took place when a
coup d’état in 1993 claimed the lives of Melchior Ndadaye, the country’s
first democratically elected president of Hutu ethnicity, and those of the
Speaker of Parliament, senior ministers, and Members of Parliament;

University of Ottawa, Faculty of Law/Common Law Section.

1 During the peace negotiations, which were concluded by the signing of the Arusha
Peace Agreement, Burundian politicians agreed that “acts of genocide, war crimes and
other crimes against humanity have been perpetrated since independence against Tutsi
and Hutu ethnic communities in Burundi”; see Arusha Peace and Reconciliation
Agreement (APRA), Protocol I, Article 10(a)-(c). The APRA has been adopted and
domesticated as such by Parliament: see Law No 1/017 of 1 December 2000 on the
Adoption of the Arusha Peace and Reconciliation Agreement for Burundi. See also
R Lemarchand, Burundi: Ethnic Conflict and Genocide, London, Cambridge University
Press (1994); C Scherrer, Genocide and Crisis in Central Africa: Conflict Roots, Mass
Violence, and Regional War, Santa Barbra, Praeger Publishers (2001).
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thereafter, civilians of Hutu and Tutsi ethnicity alike were massacred when
a decade-long civil war erupted between the then Tutsi-dominated
Burundian Armed Forces? and the Hutu-dominated rebel groups, the
Forces gor the Defence of Democracy (FDD) and the National Liberation
Forces.

In a bid to end the war, the international community, represented by
sub-regional powers,4 helped to craft the Arusha Peace and Reconciliation
Agreement (APRA), which was signed by the major political players in
2000 in Arusha, Tanzania. The agreement was later supplemented by
other accords signed by warring parties that had been left out of the Arusha
peace process.’

Both the APRA and its supplemental documents provided for a
political and legal framework for peace and reconciliation, transitional
justice and the promotion and protection of human rights. For instance,
the APRA provides for reforms of political, judicial, and economic and
security institutions. As far as rights are concerned, it advocated for far-
reaching reforms to ensure the promotion and protection of human rights
of Burundians and others in the country.

Inter alia, these reforms targeted the judiciary,6 which s
constitutionally mandated to be the main guardian and guarantor of
respect for human rights. They also envisaged the creation of institutions
such as the Office of the Ombudsman,’ a TRC,® and, eventually, an
International Criminal Tribunal for Burundi.® No mention was made of a
national human rights institution as such, contrary to other peace
agreements. !0

2 Frequently referred to by the acronym FAB for Forces Armées Burundaises.

Frequently referred with the acronym FNL for Forces nationales de libération.

4 Regional Initiative for Peace in Burundi, headed by President Yoweri Kaguta

Museveni of Uganda.

5 Global Cease-Fire Agreement between the Government of Burundi and the CNDD-
FDD, 16 November 2003, and the Comprehensive Cease-Fire Agreement between the
Government of Burundi and the Party for the Liberation of Hutu People — National
Liberation Forces (PALIPEHUTU-FNL), 7 September 2006.

APRA, Protocol II, Article 17.
APRA, Protocol II, Article 10(7).
APRA, Protocol I, Article 8.
APRA, Protocol I, Article 6(11).

0  See Peace Agreement between the Government of Sierra Leone and the Revolutionary
United Front of Sierra Leone (7 July 1999) (accessed 1 December 1999) http://
www.sierra-leone.gov.sl/peace agreement.htm; Agreement Reached in the Multi-Party
Negotiations (The Northern Ireland Peace Agreement), 37 I.L.M 751, 767-68 (1998).
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However, given the human rights focus of the agreement and the trend
in international human rights law, the post-war government took the
decision to establish the Independent National Human Rights
Commission (hereafter CNIDH!! or the Commission). National human
rights institutions (NHRIs) are particularly important in post-conflict
situations, “as they provide a viable forum for the investigation and
resolution of human rights complaints in countries where the judicial
system is weak, politicised, slow or otherwise incapacitated”.12

This chapter examines the contribution the CNIDH has made to
addressing human rights issues in Burundi and the challenges it faces in
this regard. Section 2 looks at its establishment, section 3, at its legal
nature, and section 4, at its mandate; finally, section 5 considers its
accountability to Burundians and Burundian institutions.

2 Establishment and evolution of the Commission

The CNIDH is a relatively new institution in the human rights landscape
in Burundi. Its first members were elected in May 2011 and took oath of
office on 7 June 2011 before the President of the Republic and all other
high-level state institutions.!? The Commission was launched officially on
16 December 2011 during commemoration activities marking the sixty-
third anniversary of the Universal Declaration of Human Rights. The first
vice president of Burundi officiated at the ceremony, signalling the
government’s strong support of the new institution. !4

The law creating the Commission is generous as it grants it jurisdiction
to deal with all human rights issues, including the rights of woman,
children, and vulnerable people such as the indigenous Batwa minority
and persons with disabilities.'> However, land and other property rights,
divorce-related rights, and the rights of the victims of past atrocities are

11  The commonly used acronym CNIDH stands for the Commission nationale indépendante
des droits de I’homme which is the official name of the national human rights institution
in Burundi.

12 LC Reif, “Building Democratic Institutions: The Role of National Human Rights
Institutions in Good Governance and Human Rights Protection”, 13 Harvard Human
Rights Journal (2000), p 2.

13 Independent National Commission on Human Rights, Annual Report, Edition 2012,
Bujumbura (May 2013), p 6 (hereafter CNIDH Annual Report 2012).

14 In his address, the vice president reiterates the government commitment to provide
assistance and all the necessary support in order to ensure CNIDH’s independence
and efficiency, see Independent National Commission on Human Rights, Annual
Report, Edition 2011, Bujumbura (2012), p 55 (hereafter CNIDH Annual Report 2011).

15 Ibid.
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excluded from the CNIDH’s mandate because specialised institutions
already exist for their protection.

3 The nature of the CNIDH

Although the amended Constitution of 2018 and its predecessor provide
for entities competent to deal with human rights — among them the
judiciary16 and Office of the Ombudsman!’ — the CNIDH is not a
constitutionally mandated human rights institution. Instead it is provided
for in Law No 1/04 of 5 January 2011 on the Creation of the Independent
National Human Rights Commission.'8 In this regard, Smith observes
that:

the statutory basis is the most secure way of guaranteeing various safeguards
of an institution’s independence, as well as giving it powers that can be
defended in legal proceedings if challenged. By creating and setting out the
powers and mandates of a NHRI constitutionally or legislatively, the
institution is given a degree of formal independence and is less easily
abolished and less vulnerable to influence from government than if it were
established by an executive order or decree. 19

Despite its legislative nature and lack of constitutional basis, the
Commission has a special status. It is granted a legal personality and
enjoys financial and administrative autonomy.20 In addition, members of
the Commission exercise their duties in their personal capacity and
independently from the legislative, executive and judicial branches of state
as well political parties and interest groups.21 The law creating the CNIDH
is crafted in such a way that it grants the newly established institution
extraordinary powers to carry out its mission. For instance, the CNIDH is
a quasi-judicial mechanism also tasked with promotional and consultative
mandates. So, all the guarantees of the independence of the Commission
are provided for in the enabling text. The independence of an NHRI from

16  Constitution of the Republic of Burundi, Bujumbura (2018), Article 60.

17 Ibid, Article 243.

18 Law No 1/04 of 5 January 2011 on the Creation and Functioning of the Independent
National Human Rights Commission (hereafter CNIDH Law).

19 A Smith, “The Unique Position of National Human Rights Institutions: A Mixed
Blessing”, 28 Human Rights Quarterly (2006), p 913.

20 CNIDH Law, Article 33.

21 Ibid.

22  CNIDH Law, Articles 4, 5 and 6.
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government control is, needless to say, a factor crucial to its
effectiveness.?3

Regarding the appointment procedure, which is supposed to “be
transparent and politically neutral”, 24 membership to the Commission is
an elective position. A call for applications is widely publicised. Although
the application process is open to anybody who qualiﬁes,25 the law
requires that candidate commissioners identify themselves as hailing from
one of six categories: human rights non-governmental organisations
(NGOs); woman’s rights organisations; children’s rights organisations;
academia; experts in human rights; and religious denominations.?%

Moreover, the National Assembly shall ensure that the Commission is
representative of particular characteristics of Burundian socie’ty,27 which is
divided along ethnic, political, regional and gender lines. The reason is
that, “without diversity, there is a danger that the NHRI and its work will
not be viewed with public confidence, therefore damaging its credibility
and legitimacy”.28 Nevertheless, Nowrojee is correct to note that “care
must be taken to ensure that the effort to address diversity does not become
tokenism that weakens the work of the commission by the presence of
political appointees who know nothing about human rights”.29

The National Assembly sets up an ad hoc commission that screens the
candidates.30 This body comprises representatives of all political parties in
Parliament, along with a representative of the indigenous Batwa
community. The ad hoc commission presents a shortlist of candidates to
the full National Assembly for election. The shortlist comprises three
candidates from each category. The National Assembly, through secret
ballot, elects only seven commissioners, with one from each category,
except in the case of religious denominations, which are represented by
two commissioners, and that of women, of whom there should be at least

23 See United Nations Centre for Human Rights, National Human Rights Institutions: A
Handbook on the Establishment and Strengthening of National Institutions for the
Promotion and Protection of Human Rights, Professional Training Series No 4 (1995),
UN Doc HR/P/PT/4, paragraph 3 (hereafter National Human Rights Handbook);
see also note 12, p 24.

24 See Smith, note 19, p 923.

25 CNIDH Law, Articles 8 and 12.

26 CNIDH Law, Article 7.

27 CNIDH Law, Article 8.

28  See Smith, note 19, p 928.

29 B Nowrojee, Human Rights Watch, Protectors or Pretenders? Government Human Rights
Commissions in Africa (2001), available at http://www.hrw.org/reports/2001/africa/
overview/factors.html (accessed 10 March 2019).

30 CNIDH Law, Article 9.
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three. Moreover, the number of commissioners should be balanced
carefully on the basis of ethnic, regional and gender considerations.3! The
National Assembly also elects the bureau of the Commission, which is
composed of the President, Vice President and Secretary-General.3?

The Speaker of the National Assembly then submits the list of elected
commissioners and bureau members to the President for appointment.33
The appointment from the President is simply formalistic: at this juncture
in the process, he or she cannot modify the composition of either the
Commission nor the bureau.

The overall process is conceived in the way it is to ensure that only the
best are screened and eventually elected. This is a guarantee of quality of
the membership of the Commission. However, although the process seems
very open, it should be noted that it is not free from political manipulation
and considerations. For instance, in 2015 the Commission’s membership
was due for renewal, but despite the fact that the first members of the
Commission did an excellent job of protecting and promoting human
rights — to the extent that the Commission was recognised internationally
and awarded “A” status — most of those who sought re-election, including
the first president and vice president, were not re-elected. In addition, it is
the case that more and more candidates without relevant experience in
human rights are being elected to the Commission, a trend which clearly is
linked to political factors. Since the eruption of the third-term-related
demonstrations orchestrated by civil society organisations and opposition
political parties and followed by an attempted coup d’état, the government
and Parliament are increasingly suspicious of human rights institutions
and reluctant to elect people who demonstrate independence of
viewpoint.34

3.1 Financial autonomy

The CNIDH Law envisages an institution that enjoys financial and
administrative autonomy.>> The Commission is not a department of any

31 CNIDH Law, Article 8.

32 CNIDH Law, Article 10.

33  CNIDH Law, Article 11.

34 The political and human rights crisis that began in Burundi in April 2015, when
incumbent president, Pierre Nkurunziza, put pressure on the Constitutional Court to
interpret the Constitution in a manner that allowed him to run for a third consecutive
term as president and later alter the constitution in a manner that allows him to stay in
power until 2034.

35 CNIDH Law, Article 33.
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ministry, though in the main it is funded directly from the national
budget.36 For the first five years of its existence, its operational budget
ranged between BIF 863.6 million BIF ($473,639,915) and BIF 912.2
million (.‘5500,251,083).37 In 2015, the budget was fixed at BIF 949,559,339
($520,430,589), along with an additional sum of BIF 21,297,154
($11,679.474) for infrastructure.® Due to a reduction in cooperation with
EU countries and international organisations, the ordinary budget in 2016
was only BIF 784.462,324 ($430,114,396).%°

Needless to say, the allocated operational budget is insufficient for the
Commission to cover all the expenses required by its mandate. The
Commission acknowledges that this is one of the constraints it faces in
executing its mandate fully.40 For instance, the budget covers less than a
third of the Commission’s staff salary bill. 4!

As a result, the Commission turns to external partners to fund its
activities and enable it to acquire office or transportation equipment.42 The
terms of the external funding depend on the nature of each project, as
individual Memoranda of Understanding (MOUs) are signed between the
Commission and its funding partners. External funding comes from a wide
range of sources: foreign embassies, United Nations (UN) agencies, and
other international organisations and international NGOS.*3 For instance,
in 2015 the Commission was assisted financially and technically by the
UNDP, UNICEF, UN Peacebuilding Fund, OHCHR, USAID, the Dutch
Embassy, US Embassy, French Embassy, the EU, Swiss Cooperation and
Oxfam Novib.** In essence, external funding covers project-based
activities, not the functioning per se of the Commission.

So, although the law requires financial autonomy, Burundi’s national
budget cannot by itself finance all the activities related to the broad
mandate of the Commission. As has been shown, the allocated budget is

36 Ibid.
37 Independent National Commission on Human Rights, Annual Report, Edition 2015,
Bujumbura (2016), p 17 (hereafter CNIDH Annual Report 2015).

38 Ibid, p 39.
39 Ibid,p17.
40  Ibid.

41  Independent National Commission on Human Rights, Annual Report, Edition 2013,
Bujumbura (2014), p 11 (hereafter CNIDH Annual Report 2013).

42 Seenote 36, p 17.

43  For instance, the UN Bureau for Burundi gave USD 158 000, the Embassy of the
Netherlands EU 150 000, Swiss Cooperation 75 004 Swiss francs, and the Embassy of
France EU 20 000. This financial assistance helped to cover expenses for the last
quarter of 2011 and the beginning of 2012.

44  See note 36, p 19.
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too small, leaving the Commission with no alternative but to look for
external funding. This situation is not ideal, as it could jeopardise the
Commission’s financial autonomy and thereby its overall independence.

3.2 Professional skills and knowledge

The CNIDH Law does not explicitly require any specific level of
education, whether in general or specifically in human rights, with the
exception that one member of the Commission must have expertise in
human rights. However, even here the law does not define the level of
expertise or stipulate how the National Assembly is to assess that expertise
during the screening or elections of candidates. Does it require a law
degree, diploma or certificate alone, or does it also require professional
experience in human rights law and/or litigation? The law is silent.

Looking both at those who have been elected in that capacity or merely
pre-selected by the ad hoc commission but not elected, they have had
professional experience in human rights as judges45 or as leaders of human
rights NGOs. 4 However, the extent to which the NGO people could
reasonably claim to be experts in human rights is debatable. The last calls
for applications (2015 and 2019), for instance, mention general conditions
to do with nationality, age, political affiliation, criminal records, language
skills, and the like. Supplementary conditions require candidates to
demonstrate morality, integrity, responsibility, listening skills, a
commitment to human rights, dynamism, independence, and impartiality
in decision-making.47 These conditions mirror the provisions of Articles 8
and 12 of the CNIDH Law.

However, although neither condition specifically addresses
candidates’ skills in or knowledge of human rights, the law implicitly
alludes to this in its requirement that commissioners come from one six
different categories, categories which include human rights experts,
human rights NGOs and women'’s rights organisations. For instance, the
current chairperson of the CNIDH is an expert in human rights law,*8

45  Gamaliel Nkurunziza (2014-2018).

46  Mr Jean-Marie Vianney Kavumbagu (2011-2014) and Gilbert-Becaud Njangwa (2018-
present). In the 2014 elections, Joseph Ndayizeye, also former chairman of Ligue
Iteka, was a candidate under the category of human rights experts.

47  “Avis d’appel a candidature No. 001-2005,” http://www.assemblee.bi/IMG/pdf/
Avis_d_appel_a_candidatureCNIDH.pdf.

48  Mr Jean-Baptiste Baribonekeza, a graduate of the world-class Centre of Human Rights
of the University of Pretoria, has also occupied human rights-related positions within
different UN peace-keeping/building missions in Cote d’Ivoire and Sierra Leone.
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albeit that he was elected on the basis of representing the category of
human rights NGOs.

For commissioners who do not have any formal academic training or
professional experience in human rights, the Commission, mindful of their
limited expertise, regularly organises capacity-building sessions for them
as well as for support staff such as the chiefs of regional offices. As part of
this capacity-building, commissioners and support staff are encouraged to
participate in online training seminars and workshops or ones offered in
situ outside the country. Most of the time, it is the Network of African
National Human Rights Institutions (NANHRI) that organises the
training.49

3.3 Relations between the CNIDH and civil society

The creation of the CNIDH was welcomed by civil society. From a human
rights perspective, the Commission is an important addition to the existing
human rights architecture, one composed mainly of civil society
organisations. The work of the CNIDH thus stands to complement that of
civil society in the promotion and protection of human rights. Indeed,
since the CNIDH’s inception, its statements and policies have insisted on
the need for collaboration between partners with similar mandates or who
are otherwise interested in or duty-bound to promote and protect human
rights.

To further the relationship, the Commission has signed MOUs with
various civil society organisations, with the memoranda highlighting areas
of possible collaboration with the media, the Bar and human rights
NGOs.”® The CNIDH also regularly invites civil society organisations to
its promotional activities, such as seminars or workshops on human rights.

The CNIDH thus plays a critical role in facilitating working relations
between the government and civil society. This is particularly important
since, as Smith puts, “the two sets of actors, governments and NGOs, are
often viewed as the two opposite ends of the spectrum”.51 In Burundji, as
elsewhere, NGOs are not necessarily on good terms with the government,
given that adopting a critical stance towards its work, especially its human

49  For instance, two focal points followed that training online and on-site in Nairobi in
October-November 2015; see note 36, p 39.

50 CNIDH, Mémorandums D’entente Entre la CNIDH et Ses Partenaires des Droits de
I"'Homme: Fiches Individuelles, 2012, p 25-26.

51  Smith, note 19, p 910.
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rights record, is central to their modus operandi. The relationship between
the two supposed partners is thus usually of a confrontational nature.

The CNIDH seeks to bridge that gap and ensure that it, government
and civil society work in tandem to better protect and promote the rights
of Burundians and foreigners living in Burundi. To this effect, the
Commission portrays itself as the interface between state institutions and
other human rights partners, including civil society.52 Therefore, like other
commissions, the CNIDH can be “a constructive interlocutor between the
government and civil society on human rights issues, and provide an
umbrella of protection and support to the NGO movement”.>3

However, since 2015 relations between civil society and the CNIDH
have been under strain thanks to the third-term-related political crisis.”*
Concerns about the commissioners’ perceived lack of independence from
the government have mounted to the extent that most civil society
organisations regard the current CNIDH as an arm of the government
tasked with a special mission to justify human rights abuses committed by
state institutions.

While this is more of a political claim than a statement of fact, the
Commission does indeed face numerous challenges that inhibit it from
delivering on its promises. Also, there have been instances where
statements and positions taken by the CNIDH were seen to be supportive
or sympathetic to the government. For instance, the CNIDH opposed the
decision of the International Criminal Court Prosecutor to launch an
investigation into the allegations of crimes against humanity perpetrated
during the third-term-related political crisis. It contended that the
Burundian judiciary was capable of adjudicating on the allegations, even
though it is common knowledge among anyone privy to Burundian affairs
that the judiciary, as it stands today, cannot do a proper job in this area
without any judicial assistance.

The peak of this crisis of confidence in the CNIDH came when civil
society organisations actively lobbied for it to be demoted from its “A”
status by the International Coordinating Committee of National

52 Nowrojee, note 29, p 16.

53 Ibid.

54  Even before 2015, there were fears that the CNIDH would pose a threat to their
funding. With its early outreach activities, some CSOs foresaw the possibility of
competition for funding between themselves and the Commission. However, this is
moot given that the main funding for the Commission is to be borne by the
government, not by foreign partners.
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Institutions for the Promotion and Protection of Human Rights.>> The
Commission was subsequently stripped of its “A” status in 2017, meaning
that it is no longer recognised as compliant with the Paris Principles. Civil
society organisations celebrated when the decision to demote CNIDH to
“B” status was announced.

Nevertheless, the CNIDH still manages to retain a good and cordial
working relations with civil society organisations, probably because most
of its members are drawn from civil society. As a result, the CNIDH
benefits from its access to the expertise of civil society organisations.
However, Smith cautions that:

in establishing a close relationship with NGOs, NHRIs should be conscious
that NGOs are not representative of the public, they are not appointed by the
people or parliament, and as such may be perceived as lacking some form of
the legitimacy that a NHRI may have.”®

3.4 Accessibility of the CNIDH

The accessibility of a human rights institution is another criterion for its
effectiveness. This “requires the national human rights institution to be
accessible to the population that the office is designed to protect”.57 The
CNIDH is headquartered in Bujumbura, the capital of Burundi. While the
city is generally accessible, people may encounter challenges in accessing
the CNIDH, given the poor living conditions of those who would usually
need its services.

Mindful of this, the CNIDH has adopted a proactive strategy to make
itself more accessible to prospective clients. First, it is gradually
decentralising its services by creating regional offices. So far, offices have
been opened in Ngozi,*® Gitega,>® Makamba® and Bujumbura.®! The
heads of these offices are important: they not only represent the

55 Independent National Commission on Human Rights, Annual Report, Edition 2016,
Bujumbura, 2017, p 6 (hereafter CNIDH Annual Report 2016).

56  Ibid.

57  Seenote 12, p 25; note 23, paragraph 13.

58 The Ngozi office covers the entire area of the northern country provinces of Ngozi,
Kayanza, Muyinga and Kirundo; see note, p 11.

59  The office of Gitega covers the central and eastern provinces of Karusi, Mwaro,
Gitega, Ruyigi and Cankuzo; ibid.

60 The Makamba office covers the southern provinces of Bururi, Rutana, Rumonge and
Makamba, ibid.

61  The Bujumbura office covers the western country provinces of Bubanza, Bujumbura,
Cibitoke and Muramvya; see note 36, p 39.
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Commission, but also receive human rights complaints and sit on the
panels that investigate or examine them.

Secondly, the CNIDH has set up a toll-free number? which can be
dialled from anywhere in the country to lodge a complaint or report an
incident of a human rights violation. Calls are received and dealt with by
a call centre; when made after hours, the calls are forwarded to the
telephone numbers of designated CNIDH staff members. The toll-free
number has been highly effective in making the CNIDH more accessible,
given that nowadays most people, including those in rural areas, own or
can access a mobile phone. The challenge is then in effect to ensure that
people are aware of the number and that all mobile companies offer that
toll-free service to their customers.

Thirdly, the CNIDH has been innovative in creating focal points in
most of the provinces, utilising partner funding, including that from the
UN, for this purpose. This helps to ensure that it has a widened physical
presence on the ground. Focal points carry out promotional and protective
work under the supervision of the heads of regional offices.®* In his
foreword to the 2015 report, the chairperson of the Commission stated that
“the deployment [of focal points] allows the CNIDH to relay the human
rights message up to the local communities and to ensure that their human
rights related concerns are properly channelled to decision-making
authorities”.%> However, the focal-points system is entirely dependent on
external funding and hence its sustainability is not guaranteed. In fact, in
2016, some focal points’ contracts were terminated due the lack of
funding.66 This is likely to recur in coming years.

Lastly, the Commission’s complaints seizure system also facilitates
accessibility. Victims or their kin can lodge, free of charge, formal human
rights violations complaints through written or oral submissions. Written
complaints are directed to the General Secretary of the Commission, who
forwards them to the protection sub-committee in charge of examining
them.%” Oral complaints are filed with commissioners during interviews or
with the chiefs of regional offices. They can also be filed by telephone,
using the toll-free number. These methods of engaging the Commission

62 The toll free number is: + 257 22 27 71 21.

63  The service is available only for customers of the state corporation ONATEL. At the
time of writing, service has been suspended.

64  Rules of procedure, Article 52.

65  Seenote 36, p 11.

66  Seenote 54, p 6.

67 CINDH Law, Article 44.
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take into account the circumstances of most Burundians, who are basically
uneducated, illiterate and still bound to the oral tradition.

In a nutshell, in its eight years of existence, the Commission has
adopted a variety of means to enhance its accessibility. It is, needless to
say, unrealistic to expect it to cover every corner of the country and deal
with every human rights issue that occurs, given its numerous challenges
in terms of funding, equipment and human resources.

4  Mandate of the CNIDH

The CNIDH Law seeks to position the Commission in effect as a one-stop-
shop institution for promoting and protecting human rights. As such, it
entrusts it with a broad triple mandate.

4.1 The mandate and its conformity with the Paris Principles

The mandate of the CNIDH is broad enough to contribute to the creation
of a culture respectful of human rights. First, the Commission has the
mandate to protect human rights. Accordingly, it is a quasi-judicial body
that receives, examines and investigates human rights cases filed before it
and makes a determination as to whether there has been violation or not.
To this end, the Commission is vested with the powers of a proper
investigative body. For instance, it can demand the production of
documents from any public or private serviccs:;68 it can subpoena anybody
to appear before it,% with failure to comply constituting an indictable
0ffense;7O and it can request the full assistance of other institutions and
services, such as the police.71 The ability to undertake investigations
autonomously is an important indicator of operational independence.72

The Commission assumes a supervisory role with regard to prison
conditions. Commissioners regularly visit detention centres, whether on
notice or not, and make recommendations on how to improve the living
and detention conditions of those deprived of liberty. Moreover, the
CNIDH is tasked with the prevention of human rights violations,
including torture, rape and other forms of sexual and gender-based
violence, in accordance with national and international standards.

68 CNIDH Law, Article 39.
69 CNIDH Law, Article 38.
70  CNIDH Law, Article 40.
71 CNIDH Law, Article 37.
72 Seenote 19, p 914.
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Similarly, the Commission plays a role in human rights litigation. It can
lodge human rights complaints with the office of the Public Prosecutor,
and it ensures legal assistance to victims of human rights violations,
especially women, children and other vulnerable persons.

Moreover, the Commission draws the attention of the government to
human rights violations no matter where they occur, and suggests
measures to ensure proper plrotection.73 Through its protective mandate,
the CNIDH also complements the role of the courts in protecting human
rights norms.”* In this regard, although they are not binding and not made
public, the decisions of the CNIDH can contribute to the development of
human rights jurisprudence in Burundi.

Secondly, the CNIDH Law grants the Commission a promotional
mandate. As far as this is concerned, the Commission carries out a variety
of activities. For instance, it organises training seminars or workshops on
human rights; it conducts information and awareness-raising campaigns
nationwide; it takes part in the development and implementation of
human rights education programmes; it popularises national and
international instruments on the promotion and protection of human
rights, with a particular focus on civil and political rights, socio-economic
and cultural rights, and the rights of women and children; and it conducts
research on human rights issues.”?

Pursuant to Article 5 of the enabling law, the Commission also plays a
consultative role. It provides advice and recommendations to the
government or Parliament, either upon request or proprio motu, on issues
related to the promotion and protection of human rights, in particular on
human-rights-related bills. It can also contribute to the harmonisation of
national laws, by-laws and practices with international and regional
human rights instruments duly ratified by Burundi and help to ensure the
implementation thereof. Moreover, it encourages competent state organs
to ratify international human rights treaties and to ensure the
domestication thereof. From time to time, it encourages competent state
authorities to submit the periodic reports which Burundi is duty-bound to
present to international or regional human rights mechanisms and to
contribute to drafting these reports, with due regard to the respect of its
independence.

73 CNIDH Law, Article 4.

74 S Cardenas, “Emerging Global Actors: The United States and National Human Rights
Institutions”, 9(23) Global Governance (2003), p 25.

75  CNIDH Law, Article 5.
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The broad mandate and prescribed functioning of the CNIDH are in
consonance with the Paris Principles.76 Indeed, as noted, for its
observance of the Paris Principles, the CNIDH was awarded “A” status by
the International Coordinating Committee of National Institutions for the
Promotion and the Protection of Human Rights.”” The Commission
enjoyed this accreditation for six years from 2012-2017 before it was
demoted to “B” status.”8

4.2 Institutions with competing mandates with the CNIDH

Before the creation of the CNIDH, the judiciary79 and other government
institutions®® could deal with human rights issues in Burundi in terms of
the APRA regime. The Office of the Ombudsrnaln,81 for instance, has a
broad mandate to investigate complaints of managerial misdeeds and
human rights violations perpetrated by state agents from the public service,
judiciary, local governments, state corporations and any other state entity
tasked with public service.82 Similarly, the TRC, which also has
jurisdiction over human rights violations, was established in 2014.83 The
TRC differs in scope from CNIDH inasmuch as it deals only with past

76  Principles Relating to the Status of National Institutions (The Paris Principles), UN
Doc Resolution 48/134 (20 December 1993).

77 A copy of the certificate of accreditation is annexed to the 2012 Report, p 124.

78  Global Alliance of National Human Rights Institutions (GANHRI), Chart of the Status
of National Institutions — Accreditation status as of 8 August 2018, available at https://
bit.ly/2Lo1XDL, p 10.

79  According to the 2005 Constitution of the Republic of Burundi, the judiciary is the
guardian of human rights.

80 In 1992, the Centre des Droits de 'Homme (Human Rights Centre) was set up
replaced by the now Centre de Promotion des Droits de la Personne Humaine et de
Prévention du Génocide (Centre for the Promotion of Human Rights and the
Prevention of Genocide); see Decree 100/081 of 29 May 1998 Creating the Centre for
the Promotion of Human Rights and the Prevention of Genocide. The Ministry of
Human Rights was established since 1993 and a human rights governmental
commission has been created within it.

81 Law No 1/03 of 25 January on the Organisation and Functioning of the Ombudsman,
Article 6.

82  Ibid. For an analysis of the institution of the Ombudsman, see P Manirakiza, “La
Nouvelle Institution de I'Ombudsman au Burundi: Potentialités et Défis”, 4(66) Revue
Juridique et politique (2012), pp 481-504.

83 Law No 1/22 of 6 November 2018 Modifying Law No 1/18 of 5 May 2014 on the
Creation, Mandate, Composition, Organization and Functioning of the Truth and
Reconciliation Commission (hereafter TRC Law).
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human rights abuses and serious violations of international humanitarian
law committed in Burundi from 1885 to December 2008.84

Finally, there is also the National Lands and Other Properties
Commission,® which was created to deal with land and other property-
related disputes between injured parties, on the one hand, and, on the
other, individuals or organisations in the private or public sector.8 In fact,
the Land Commission is the only entity with competence to deal with
violations of the right to property, particularly land rights.87 This in itself
limits the CNIDH’s competence to entertain land and property-related
claims. In practice, whenever the CNIDH receives a complaint of that
nature, it simply direct the complainants to the Land Commission.

The relationship between those institutions and the CNIDH is not
provided for in either the Constitution or their respective establishing laws.
For example, the risk of an overlap between the CNIDH and the Office of
the Ombudsman is a real concern often raised in promotional and outreach
events carried out by the CNIDH. To avoid overlap and ensure synergy
with other partners in human rights protection, the CNIDH has taken the
lead and adopted a strategy focusing on cooperation rather than
competition between the different institutions. Accordingly, it has
developed MOUs which are to be negotiated with relevant partner588 and
made to serve eventually as the basis for cooperation and
complementarity.

4.3 Activities for carrying out the CNIDH’s mission

In carrying out its mandate, the CNIDH performs a great number of tasks.
For instance, it comments on draft laws. This has been the case with regard
to a draft law on the press, where the Commission’s comments drew the

84 TRC Law, Article 6. The law was amended in October 2018 to extend the temporal
mandate of the TRC to include the colonial era; the original mandate ran from the
independence of Burundi in 1962 to 2008.

85  Frequently referred to with the acronym CNTB for Commission Nationale des Terres
et autres Biens.

86 Law No 1/31 of 31 December 2013 on the Revision of Law No 1/01 of 4 January
2011 on the Missions, Composition, Organisation and Functioning of the National
Commission on Lands and other Properties (hereafter Land Commission Law),
Article 5.

87 Land Commission Law, Article 3.

88  See note 14, p 16. Memoranda of understanding and collaboration have been signed
with different partners in the government (National Intelligence Service; Ministry of
Justice), civil society (Burundian Bar), State institutions (Office of the Ombudsman)
and international partners.
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attention of Parliament to the need for the press law to conform to the
Constitution and the International Covenant on Civil and Political Rights
(ICCPR) in order to ensure better protection of the freedom of the press.’
The Commission can also suggest new laws or areas where there is a need
for new laws or legislative harmonisation.”°

Furthermore, it monitors government compliance with its
recommendations and advice. However, although the Commission is
granted extraordinary powers, it is toothless. It cannot by itself enforce its
own recommendations. A two-pillar strategy is in place in this regard.
First, the Commission chooses to use its annual reports to ensure follow-
up of its recommendations and advice. Annual reports are meant to be
presented before the National Assembly, which, theoretically, controls
governmental action. From there, the Assembly can put pressure on the
government, particularly through oral questions to ministers.”! Secondly,
the Commission follows up with the state departments concerned in order
to ensure speedy compliance.

4.4 Receiving and dealing with complaints and petitions

As noted, the CNIDH is a quasi-judicial institution. Victims or their kin,
NGOs or groups of individuals, can lodge, free of charge, formal
complaints of human rights violations complaints with it. The table below
presents data on the complaints received amnually.92

89  See note 13, p 40.

90  This is part of the memorandum of understanding between CNIDH and the National
Assembly; see Fiche No 1: Mémorandum d’entente entre le Parlement et la CNIDH,
p8.

91  Ibid.

92  The table contains data compiled from annual reports for the first six years of the
Commission.
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Table 2: Number of complaints received annually by the CNIDH, 2011-2016

Year Complaints

2011 106

2012 327

2013 251

2014 Data not available
2015 747

2016 2,303

As also noted, the Commission receives both written and oral complaints.
Oral complaints vastly outnumber written ones. For instance, in 2016 the
Commission received only 217 written complaints out of a total of 2,303
cornplaints.93 This also shows that the toll-free number that has been made
available is helpful.

Not all complaints received are admissible. In some instances, the
Commission may not be the appropriate authority to address them given
that people do not necessarily know enough about its jurisdictional reach.
In that case, the Commission may advise and guide the complainant to the
relevant institutions. When complaints are declared admissible within the
provisions of Article 46 of the rules of procedure, the Commission will
make a determination as to whether the violation occurred or not. The
implementation of the decisions lies with the Commission itself as well as
with Parliament.

5  Public accountability

Public accountability is another factor vital for the success and relevance
of NHRIs. Like any other public institution, the Commission is
accountable to the Burundian people for its work. As mentioned, it is duty-
bound to present annual reports to the National Assembly.94 The reports
describe various activities it has carried out in relation to each aspect of its
mandate. They also report on the human rights situation in Burundi by
highlighting the progress the CNIDH has made, as well as the challenges
and constraints it has faced, in executing its mandate. To that end, each
report formulates recommendations to all stakeholders in order to improve
the human rights situation in Burundi.

93  See note 54, p 10.
94  CNIDH Law, Article 35.
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Article 35 of the CNIDH Law requires that the annual reports be made
public. They can be found on the website of the Commission” and in
libraries. At the time of writing, only a few reports had been made public
and accessible — those of 2015 and the years pre-dating the third-term
political crisis. The post-third-term-crisis reports of 2016, 2017 and 2018
have not yet been published on the Commission’s website. A source within
the CNIDH told the author that the 2016 report’s content was “very
contentious” and that the National Assembly decided to embargo it for
publication.96 Although the reports are supposed to be public, the
Commission systematically refuses or ignores requests for soft or hard
copies, for no apparent reason.”’ The lack of transparency by such an
important public institution is concerning because, as Smith puts it,
transparency is “an important element in helping a NHRI establish its
independence and allow[ing] the public to ascertain the independence of
the body”.%8

Apart from the “formal accountability”99 referred to above, the

CNIDH faces another layer of accountability - ‘“broader
:«1ccountability”100 — in the sense that it interacts with stakeholders from
state institutions, civil society, and international or regional organisations.
Indeed, its enabling law emphasises the need to “ensure and nurture
cooperation relations with national human rights organisations, human
rights networks at the regional and international level, [and] regional and
international human rights organisations”.101 In so doing, the law takes
cognisance of the fact that the CNIDH’s mission overlaps with that of
other institutions and organisations.

To avoid competition, the CNIDH has concluded MOUs that
emphasise complementarity with other role-players. Moreover, it adopted
an open-arms policy. For instance, it has convened meetings to discuss
areas of mutual interest and cooperation or simply to discuss or validate
memoranda of understanding and cooperation. Similarly, the CNIDH
invites organisations to attend its outreach or promotional activities. It also

95 At the time of writing, only a few reports are public and accessible. The post-third-term
crisis reports of 2016, 2017 and 2018 have not yet been published. A source at the
CNIDH told the author that the 2016 report’s content was “very contentious” and that
the National Assembly had decided to embargo it for publication.

96 A request for hard copies was denied for no apparent reason.

97  The author was told either to go through official channels or that they are internal

documents.
98  Seenote 19, p 915.
99  Ibid.
100 Ibid.

101 CNIDH Law, Article 6.
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regularly organises open-house events to which everybody is welcome,
and takes part in activities organised by stakeholders, for instance in
campaigns against rape and other forms of gender-based violence.!%? To
cement the working relationship, the Commission pays courtesy or
working visits to, or gets them from, international or regional partners. 03

Finally, the CNIDH organises, alone or jointly with par’cners,104

training seminars and workshops on human rights for capacity-building
and empowerment of various other partners, such as political parties and
members of the security forces.% At the regional and international level,
the CNIDH enjoys affiliate status at the African Commission on Human
and Peoples’ Rights,106 and used to have “A” status at the UN Human
Rights Council,'” which allowed it to make statements and other
submissions. These relationships with other partners provide them with an
opportunity to scrutinise the NHRI’s performance.

6 Conclusion

Post-war Burundi adopted a number of laws to protect and promote
human rights. This was understandable in view of the political crises that
had culminated in massive violations of human rights, some of which
constituted international crimes. These laws created institutions
specifically tasked with the promotion and the protection of human rights.

As part and parcel of this system, the CNIDH is inserting itself in a
field previously dominated by human rights NGOs. It occupies “a unique
space between government and civil society”, which places it “in a position
to influence policy and engage with government officials” and enables it
“to negotiate with nongovernmental actors and act as an umbrella for
human rights NGOs”.1% More and more people seek its services, and it
has been equipped with powers and jurisdiction broad enough to enable it
to accomplish its mandate effectively.

102 See note 13, p 25.

103 See note 40, pp 13-14.

104 Training of leaders of political parties, Ngozi, 28-30 August, 2012. The purpose of the
training was to teach political parties how to develop human-rights-based political
programmes (see note 13, p 31); sensitisation workshops on human rights were jointly
organised with BINUB and OHCHR (see note 40, p 36).

105 See note 13, pp 30-32.

106 Final Communiqué of the 53td Ordinary Session of the African Commission on
Human and Peoples’ Rights Held in Banjul, The Gambia, 9-23 April 2013, paragraph
28.

107 See note 77.

108 See note 19, p 944.
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However, its work and effectiveness are seriously hampered by the
country’s low level of democratic governance; funding issues; the fact that
numerous commissioners lack expertise in handling human rights cases;
and the political hostility towards those who dare to display a certain level
of independence and whose tenure is subsequently not renewed.
Nevertheless, the CNIDH was never conceived in such a way that it would
be a panacea for all the human rights issues in Burundi. That is why other
institutions, regardless of whether they are of the state or civil society, are
also important potential contributors.

In the interests of better human rights protection, civil society, the
CNIDH and state institutions should work in complementarity with each
other, because together they form a tripartite system tasked with the
collective responsibility of ensuring respect for the human rights of
Burundians and foreigners alike. Good working relations between them
are hence vital if they are to rise to this challenge in a difficult political
environment.
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

B.1 Constitutional framework

The 2018 Constitution of Burundi does not provide for an Independent
National Human Rights Commission. Although it provides for an
Ombudsman in articles 243-245, he does not strictly have a human rights
mandate.

B.2 Legislative and regulatory instruments

B.2.1 The Independent National Human Rights Commission

LOIN® 1/04 du 05 JANVIER 2011 PORTANT CREATION DE LA
COMMISSION NATIONALE INDEPENDANTE DES DROITS DE
L’HOMME. (B.O.B., 2011, N°I bis, p.18)

..)
DES MISSIONS
Article 4

Dans le cadre de la protection et de la défense des droits de I’homme, la
Commission a notamment pour missions de :

» recevoir des plaintes et enquéter sur les cas de violation des droits de
I’homme ;

« effectuer des visites réguliéres, notifiées ou inopinées dans tous les lieux de
détention et formuler des recommandations a l’endroit des autorités
compétentes a 1’effet d’améliorer le traitement et la situation des personnes
privées de liberté ;

» prévenir la torture et autres peines ou traitements cruels, inhumains ou
dégradants, conformément aux normes universelles, régionales ou
nationales pertinentes ;

* lutter contre les viols et les violences basées sur le genre ;
 saisir le Ministere Public des cas de violation des droits de ’homme ;

+ apporter ou faciliter ’assistance judiciaire aux victimes des violations des
droits de I'homme, en particulier les femmes, les enfants et autres
personnes vulnérables ;
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« attirer I’attention du Gouvernement sur tous les cas de violation des droits
de ’lhomme quel que soit le lieu ou ils se produisent et proposer toutes
mesures de nature a favoriser la protection de ces droits.

Article 5

Dans le cadre de la promotion des droits de 'homme, la Commission a
notamment pour mission de :

» organiser des séminaires et ateliers de formation sur les droits de
I’homme ;

» assurer la promotion des droits de la femme et de I’enfant & travers
notamment : ’éducation, I'information et la communication ;

» effectuer des campagnes d’information et de sensibilisation sur les droits
de ’'homme sur tout le territoire national ;

A

* participer a 1’élaboration et a la mise en ceuvre des programmes
d’éducation aux droits de ’homme ;

 vulgariser les instruments nationaux et internationaux de promotion et de
protection des droits de 'homme en mettant 1’accent sur les droits civils et
politiques, les droits économiques et socioculturels, les droits de la femme
et de I’enfant ;

 contribuer a la promotion des principes d’égalité et de non- discrimination
tels que garantis par la Constitution ;

« effectuer des études et des recherches sur les droits de ’homme ;

* donner des avis et recommandations aux pouvoirs publics sur des
questions touchant les droits de ’homme.

Article 6

La Commission a également pour mission de :

o fournir a titre consultatif au Gouvernement, au Parlement, soit a la
demande des autorités concernées, soit en usant de sa faculté d’auto-
saisine, des avis, recommandations et propositions concernant toutes
questions relatives a la promotion et a la protection des droits de ’'homme
en particulier sur les projets et propositions de lois relatifs aux droits de
I’homme ;

* contribuer & I’harmonisation des lois, réglements et pratiques en vigueur
sur le plan national avec les instruments internationaux et régionaux
relatifs aux droits de I’homme ratifiés par le Burundi et s’assurer de leur
mise en ceuvre effective ;

» encourager les organes compétents de I’Etat a ratifier les Conventions
internationales relatives aux droits de 'homme et veiller & leur mise en
ceuvre dans ’ordre juridique interne ;

* inciter les organes compétents de I'Etat a soumettre a temps les rapports
que le Burundi doit présenter aux organes conventionnels et comités des
Nations Unies, ainsi qu’aux mécanismes régionaux des droits de ’homme,




80 Chapter 5

en application de ses obligations conventionnelles et contribuer a
I’élaboration desdits rapports dans le respect de 1'indépendance de la
commission ;

+ entretenir des relations de coopération avec les organisations nationales
des droits de I'homme des autres pays, les réseaux des institutions
nationales des droits de ’homme au niveau régional et international, les
organisations régionales et internationales s’intéressant a la promotion et a
la protection des droits de I’homme ;

» élaborer un rapport annuel sur la situation des droits de 'homme, sur ses
activités ainsi que sur des questions plus spécifiques notamment les droits
des femmes et des enfants.

B.2.2 Truth and Reconciliation Commission

LOIN°1/ 18 DU 15 MAI 2014 PORTANT CREATION, MANDAT,
COMPOSITION, ORGANISATION ET FONCTIONNEMENT DE LA
COMMISSION VERITE ET RECONCILIATION

..)
Section 3 : Des missions
Article 6 : Les missions de la Commission sont les suivantes :

1. Enquéter et établir la vérité sur les violations graves des droits de
I’homme et du droit international humanitaire commises durant la période
allant de la date de I'indépendance le ler juillet 1962 au 4 décembre 2008,
date dela fin de la belligérance. La Commission prend en compte la gravité
et le caractere systématique et collectif des violations.

Les enquétes visent notamment a :

a) élucider les violations des droits politiques, civils, économiques et
sociaux majeurs ;

b) établir les responsabilités individuelles et celles des institutions étatiques,
des personnes morales et des groupes privés ;

¢) déterminer la nature, les causes et I’étendue des violations précitées, y
compris les antécédents, circonstances, facteurs, contexte, motifs et
perspectives qui ont conduit 4 ces violations ;

d) identifier et cartographier les fosses communes et tout autre endroit
d’enterrement non reconnu par la loi, prendre les mesures nécessaires a
leur protection, procéder a I’exhumation éventuelle des corps aux fins
d’un enterrement digne.

2. Qualifier toutes les violations indiquées au point 1 du présent article.
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3. Publier :

a) la liste des personnes disparues, assassinées et celles des victimes et des
témoins qui renoncent a I’anonymat ;

b) la liste des personnes, autant burundaises qu’étrangeres, qui se sont
distinguées dans la protection des vies humaines pendant les différentes
crises.

c) laliste des victimes qui ont accordé le pardon ainsi que celle des auteurs,
ayant bénéficié du pardon.
4. Proposer :

a) Un programme de réparations comportant a la fois des mesures
individuelles et collectives, tant matérielles que morales et symboliques ;

b) la mise en place d'un programme d’actions visant a promouvoir le
pardon et la réconciliation ;

c¢) une date de la Journée nationale de commémoration des victimes des
violations des droits de la personne humaine ;

d) [Dérection, sur des sites identifiés, de monuments de la réconciliation et de
la mémoire aux niveaux national, provincial et local ;

e) la conception et la réalisation d’autres ouvrages et ceuvres symboliques ;

f) les réformes des institutions pour garantir la non répétition des
événements du passé, afin de batir une société burundaise juste et
démocratique ;

g) laréécriture d’une histoire la plus partagée par tous.

5. Contribuer, notamment par une recherche documentaire, a la réécriture
de I'histoire du Burundi pendant la période couverte par le mandat, afin de
permettre aux Burundais une version largement partagée et acceptée des
événements.

Section 3 : Des prérogatives
Article 7 : La Commission a les prérogatives de :

a) convoquer et écouter toute personne et exploiter tout témoignage ;

b) accéder aux archives, documents, rapports et autres informations détenus
par les institutions et/ou les personnes publiques ou privées ;

¢) requérir l'intervention des pouvoirs publics, du Ministére Public et des
Forces de I’ordre si besoin pour donner effet aux pouvoirs de coercition et
de sanction lui reconnus par la présente loi.

Un agent de I’Etat qui détruit ou refuse de communiquer les documents
demandés encourt les sanctions pénales et administratives prévues par la
loi.
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Conformément aux articles 248, 249 et 250 du Code pénal, le secret
professionnel et le secret des correspondances ne sont pas opposables a la
Commission.

d) faire préter serment aux témoins et experts qui font des déclarations dans
le cadre des enquétes et des auditions ;

Tout faux témoignage ou tout faux serment est puni conformément aux
dispositions du Code pénal en ses articles 399 et 400.

Article 8 : Au terme d’une procédure équitable et transparente au cours de
laquelle les personnes concernées ont fait prévaloir leurs moyens de
défense aupres de la Commission, cette derniere peut diffuser par tous les
moyens nécessaires la liste des personnes qui font obstruction a ses
travaux.

Article 9 : Nul ne peut se prévaloir de sa fonction, de ses privileges et
immunités, de 'amnistie ou de la prescription ou de tout autre motif pour
refuser de collaborer avec la Commission.

(...)
B.3 Internal rules and regulations

Réglement d’ordre interieur de la Commission Nationale Independente
des Droits de ’'homme (CNIDH)

DISPOSITIONS GENERALES

Dispositions générales

Article 1

Le présent reglement d’ordre intérieur est établi conformément a 1’article
25 delaloi N°1/04 du 05 janvier 2011 portant création de la Commission

Nationale Indépendante des Droits de 'Homme (CNIDH). 11 précise les
modalités d’application de ladite loi.

Article 2

Dans le texte dont la teneur suit, il faut entendre par :

* Commission : la Commission Nationale Indépendante des Droits de
I’'Homme ;



Burundian Independent National Human Rights Commission 83

* Commissaire : le membre de la Commission Nationale Indépendante des
Droits de 'THomme ;

» Président : le Président de la Commission Nationale Indépendante des
Droits de 'THomme ;

» Rapporteur : Commissaire désigné conformément a 1’article 45 de la loi ;

* Loi: laloi N°1/04 du 05 janvier 2011 portant création de la Commission
Nationale Indépendante des Droits de 'Homme ;

* Audience: Séance d’examen des plaintes devant la commission
conformément & Iarticle 5 » de la loi.

Article 3

La Commission est une Institution de la République, indépendante et
dotée de la personnalité morale.

Les locaux de la Commission sont inviolables.

Son siége est fixé a Bujumbura. L’immeuble qui abrite le siege de la
Commission doit étre doté de matériels de sécurisation adéquats et
constamment gardé par des agents de sécurité.

Ce siege peut étre transféré a tout autre endroit du territoire national
conformément a ’article 3 de la loi.

TITRE I : DES MEMBRES DE LA COMMISSION
Chapitre 1 De la qualité de membre et le mandat

Article 4

Seuls, sont membres de la Commission les sept (07) personnalités élues
conformément aux dispositions des articles 7 et suivants de la loi.

La durée du mandat des membres de la Commission est de quatre ans
renouvelable une fois sous réserve des dispositions des articles 13 al 3 et 4
et 16 de la loi.

Ce mandat court a compter de la date de prestation de serment des
nouveaux membres conformément aux dispositions de I’article 22 de la loi.

Au cas ou, a la fin du mandat 1égal, le processus du renouvellement
n’aurait pas été achevé, les membres de la Commission restent en fonction
jusqu’a la prestation de serment des nouveaux membres.
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Article 5

Chaque membre de la Commission siége a titre personnel et individuel.
Aucun membre ne peut se faire représenter.

De méme chaque membre de la Commission pergoit une rémunération
mensuelle ainsi que des indemnités, des frais et autres avantages liés au
mandat, tels que prévus dans le décret d’application de la loi.

Les membres de la Commission bénéficient des mesures de protection de
leur intégrité physique et de leur lieu de résidence.

Article 6

Six (06) mois avant le terme du mandat, le Président de la Commission
saisit le Président de 1’Assemblée Nationale aux fins de procéder a la
sélection des commissaires conformément aux dispositions des articles 9 et
suivants de la loi.

Article 7

Les incompatibilités de la qualité de membre sont celles prévues a ’article
14 de loi.

Tout membre qui se retrouverait dans une situation d’incompatibilité doit
donner sa démission de la Commission par lettre adressée au Bureau
Exécutif.

Le Président de la Commission saisit I’Assemblée Nationale aux fins de
pourvoir a son remplacement dans les formes prescrites par la loi.

A défaut, la Commission constate la situation d’incompatibilité du
membre et le Président de la Commission saisit 1’ Assemblée Nationale
pour les mémes fins.

La décision par laquelle la Commission saisit I’ Assemblée Nationale aux
fins du remplacement d’un membre en application des articles 7 et 17 de la
loi, est prise a la majorité des 2/3 de la Commission.

En cas de déces, de démission ou d’absence prolongée non justifiée
pendant un (1) an d’'un membre, la Commission constate la vacance du
siege et le Président de la Commission saisit I’Assemblée Nationale pour
les fins ci-dessus.
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Article 8

Les immunités dont jouissent les membres de la Commission ainsi que les
exceptions y relatives, sont celles prévues aux dispositions de I'article 19 de
la loi

Chaptre II De la discipline

Article 9
Tout membre de la Commission doit avoir un comportement exemplaire.
Article 10

Nul n’a le droit de prendre des engagements au nom de la Commission
sans y avoir été diment autorisé par le Président.

Article 11

Toute pression politique, syndicale ou religieuse est interdite au sein de la
Commission dont les membres doivent agir en toute probité et en toute
impartialité.

Article 12

Tout membre de la Commission qui se sera fait remarquer par des absences
répétées et injustifiées au service, sera passible d’avertissements prononcés
par le Bureau Exécutif et adressés par écrit a l'intéressé. En cas de
persistance des absences malgré trois (3) avertissements, une suspension de
quinze (15) jours a un (1) mois du membre sera décidée par 2/3 des
membres de la Commission qui en informe le Président de I’Assemblée
Nationale.

La suspension peut-étre de trois (3) a six (6) mois en cas de défaillances ou
de manquements graves.

Les indemnités et autres avantages correspondants ne sont pas dus
pendant la durée de la suspension.

Article 13

Sont considérés comme des cas de défaillances ou de manquements a
porter a I’encontre des commissaires notamment:
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« Non exécution ou mauvaise exécution des tiches et missions confiées aux
commissaires ;

* Des comportements moraux ou éthiques de nature a compromettre
I'image de la Commission ;

* Etc...

Article 14

Lorsque les sanctions concernent le Président, la décision est prise par les
autres membres de la commission a la majorité simple en cas
d’avertissement et de 2/3 en cas de suspension.

+ La réunion est convoquée par le vice-président ou sur l'initiative des 2/ 3
des membres restants.

Article 15

Peut étre exclu de la Commission tout membre :

+ qui a fait 'objet d’'une condamnation pénale définitive ;
» qui s’est rendu coupable d’atteinte grave aux droits de ’homme ;

+ dont le comportement est de nature a porter atteinte a la confidentialité des
travaux de la Commission ;

* Qui a déja fait objet de sanction prévu par l'article 12 et qui persiste.
L’exclusion est prononcée par I’Assemblée générale sur proposition de la
Commission. La décision par laquelle la Commission propose 1’exclusion

d’'un membre en application des dispositions ci-dessus est prise a la
majorité des 2/3 des membres de la Commission .

Chapitre III De la preseance

Article 16

La préséance est due entre les membres de la Commission :

» d’abord aux membres du Bureau Exécutif dans I’ordre ci-apres ;
e Président ;

* Vice-président ;

» Secrétaire ;

» Les présidents des sous commissions en fonction de leur age ;

» Ensuite aux autres membres, en fonction de leur ancienneté au sein de la
Commission, et en cas d’ancienneté égale en fonction de leur age.
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TITRE IV : DES REUNIONS DE LA COMMISSION

Chapitre 1 Des modalités des travaux et de prise des
décisions

Article 17

La Commission se réunit en pléniére ordinaire deux (2) fois par mois a son
siege. Elle peut se réunir en tout autre lieu du territoire national sur
décision ordinaire de la Commission.

Toutefois, la commission peut tenir des réunions informelles et
d’information sans obligation d’ordre du jour, au moins une fois par
semaine.

La Commission se réunit une fois par semaine pour examiner les plaintes
et analyser les rapports d’investigation conformément aux dispositions des
articles 42 et suivants de la loi.

La Commission peut se réunir aussi a tout moment en pléniére
extraordinaire sur convocation de son Président ou a la demande du tiers
(1/3) de ses membres.

Article 18

Le Bureau Exécutif fixe les modalités des travaux de la Commission. Il
détermine, en cas de réunion ordinaire ou extraordinaire, notamment :

* l’ordre du jour de chaque séance ;
« la durée des interventions ;

* la constitution de groupes de travail ou de sous-commissions ad hoc, s’il y
a lieu.

Le Président convoque aux séances les membres de la Commission par
lettres individuelles et/ou par tout autre moyen utile.

L’ordre du jour de chaque séance est notifié ensemble avec copies des
documents y afférents aux membres de la Commission au moins quarante-
huit (48) heures avant ’ouverture.

Tout membre de la Commission peut proposer 'inscription d’un point
supplémentaire a I’ordre du jour a charge toutefois de le faire avant son
adoption.
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Article 19

La Commission ne peut délibérer sur les saisines, les rapports
d’investigations, les avis, les propositions et les recommandations que si au
moins les 2/3 des membres sont présents. Les décisions sont prises & main
levée ou au scrutin secret si 1/3 des membres le demandent.

Les décisions portant sur les avis, les propositions et les recommandations
sont prises par consensus ou a défaut a la majorité des 2/3 des membres de
la Commission.

Pour les décisions portant sur les matieres autres que celles mentionnées
dans les deux paragraphes précédents, la majorité absolue des membres
présents est requise.

Quand il ya saisine, la Commission désigne un rapporteur ou un groupe de
rapporteurs a I’occasion des séances hebdomadaire ad hoc.

Le rapporteur ou groupe de rapporteurs dispose de 15 jours pour produire
son rapport.

Chaque membre de la Commission dispose d’une voix. En cas de partage
des voix au cours des votes, la voix du Président est prépondérante.

Article 20
La présidence des audiences est rotative. Le Bureau en établit le calendrier.
Article 21

Les décisions de la Commission sont ordinaires, ou extraordinaires.

1°) Les décisions ordinaires sont celles concernant le fonctionnement
courant de la Commission. Elles sont prises a la majorité absolue au
premier tour et a la majorité simple au deuxiéme tour.

2°) Les décisions extraordinaires sont celles qui affectent les dispositions
du présent Reéglement d’ordre intérieur ou celles qui sont spécialement
qualifiées telles. Elles sont prises a la majorité des 2/3 des voix des
membres votants aux deux premiers tours, et a la majorité simple aux tours
suivants.

Les décisions peuvent cependant étre prises par voie de consensus avant
tout recours au vote sous réserve que la recherche de ce consensus n’ait pas
pour effet de retarder inutilement les travaux de la Commission.
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La décision par laquelle la Commission saisit I’ Assemblée Nationale aux
fins du remplacement d’'un membre en application des articles 7 et 17 de la
loi, rentre dans la catégorie des décisions ordinaires.

L’exclusion est prononcée par I’ Assemblée Nationale sur proposition de la
Commission. La décision par laquelle la Commission propose I’exclusion
d’'un membre en application des dispositions ci-dessus, rentre dans la
catégorie des décisions extraordinaires prévues a l’article 21-2 du présent
réglement.

Chapitre II De la conduite des débats

Article 22

Le Président prononce 1'ouverture et la cloture de chaque séance de la
Commission ; il dirige les débats, assure l'application du présent
Reéglement d’ordre intérieur, donne et retire la parole, met les questions
aux voix et proclame les décisions.

Sous réserve des dispositions du présent Réglement d’ordre intérieur, le
Président dirige les débats de la Commission et assure la police des
séances. Il a aussi le pouvoir de proposer I’ajournement ou la cloture du
débat ainsi que la levée ou la suspension d’une séance.

Article 23

Au cours de la discussion de toute question, un membre peut, a tout
moment, présenter une motion d’ordre sur laquelle le Président prend
immédiatement une décision conformément au Reglement d’ordre
intérieur. S’il en est appelé a la décision du Président, I'appel est
immédiatement mis aux voix et la décision du Président, si elle n’est pas
annulée par la majorité simple des membres présents, est maintenue.

Un membre qui présente une motion de procédure ne peut, dans son
intervention, traiter du fond de la question en discussion.

Article 24

Au cours de la discussion de toute question, si un membre demande
I’ajournement du débat, la motion est immédiatement mise aux voix. La
décision est prise a la majorité simple des membres présents.
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Article 25

Le Président peut limiter le temps de parole de chaque orateur sur toute
question. Lorsque les débats sont limités et quun orateur dépasse le temps
qui lui a été accordé, le Président le rappelle immédiatement a I’ordre puis
lui retire la parole s’il y a lieu.

Nul ne peut prendre la parole a la Commission sans avoir, au préalable,
obtenu l'autorisation du Président. Le Président donne la parole aux
orateurs dans I’ordre ou ils I’'ont demandée.

Article 26

Au cours d’'un débat, le Président peut donner lecture de la liste des
orateurs et, avec I’assentiment des membres de la Commission, déclarer
cette liste close. Lorsqu’il n'y a plus d’orateurs, le Président, avec
I’assentiment des membres de la Commission prononce la cloture du
débat.

Article 27

Sous réserve des dispositions de I'article 20 du présent Réglement d’ordre
intérieur, toute motion présentée par un membre tendant a ce que la
Commission statue sur sa compétence pour adopter une proposition dont
elle est saisie est mise aux voix immédiatement avant le vote sur la
proposition en cause.

Article 28

Sous réserve des dispositions de 'article 20 du présent Reglement d’ordre
intérieur, les motions suivantes ont dans 1’ordre indiqué ci-apres, priorité
sur toutes les autres propositions ou motions présentées :

» suspension de la séance ;

» ajournement de débat sur le point en discussion ;
* levée de la séance ;

+ cloture de débat sur le point en discussion.
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TITRE IV : DU BUREAU EXECUTIF
Article 29

Les membres du Bureau Exécutif dont la composition est prévue a I’article
20 de la loi sont élus conformément aux dispositions dudit article.

Article 30

Le Bureau Exécutif se réunit deux (2) fois par mois avant les réunions
ordinaires ou extraordinaires ou chaque fois qu’il en est besoin sur
convocation du Président.

Il ne délibére que si deux (2) des trois (3) membres sont présents, dont
nécessairement le Président ou le Vice-Président. Il prend ses décisions par
consensus ou par vote, au scrutin secret a la majorité simple. En cas de
partage des voix, celle du Président est prépondérante.

Article 31

Les attributions du Bureau Exécutif prévues aux articles 27 de la loi, ainsi
que dans le présent réglement intérieur, sont exercées collégialement par
ses membres sous réserve des délégations de pouvoir au profit du
Président.

Toutes les décisions en rapport avec I’administration sont prises par le
Bureau et signés par le Président. Il apprécie 1’opportunité d’en informer
les autres membres de la Commission. Il assure ’exécution des décisions
prises par la Commission.

Sont exclus des prérogatives du Bureau les actes d’aliénation qui grévent
de charge le patrimoine de la Commission

Les décisions sont prises a la majorité absolue au premier tour et a la
majorité simple au second tour.

Les membres du Bureau Exécutif exercent les attributions suivantes :
1°) Le Président

Ses attributions sont celles prévues aux articles 23 et suivants de la loi et
dans le présent Reglement d’ordre intérieur.

En outre, il convoque et préside les réunions de la Commission et du
Bureau Exécutif. Il ordonnance les dépenses.
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En cas de vacance du poste de Président pour les causes prévues aux
articles 16 et 17 du présent Réglement d’ordre intérieur, il doit étre pourvu
a son remplacement dans un délai de trois (3) mois.

Pendant la période de vacance, I'intérim est assuré par le Vice-président.
2°) Le Vice-président

11 supplée le Président en cas d’absence ou d’empéchement. Il exerce ses
fonctions et ses attributions telles que prévues par la loi et le présent
réglement d’ordre intérieur.

En cas de vacance, les fonctions de Vice-président seront assumeées par le
secrétaire jusqu’a ce qu’il soit pourvu a son remplacement par ’assemblée
Nationale.

Le Vice-Président coordonne les groupes de travail

11 supervise la gestion et I’évaluation du personnel. Il évalue en premier
degré le Secrétaire général et évalue en second degré les autres membres du
personnel.

3°) Le Secrétaire

» Il estle porte parole de la Commission ;

Il présente les rapports de synthése des travaux de la Commission ;

+ Il cosigne avec le Président les décisions de la Commission.

» Il coordonne les activités du secrétariat permanent.
En cas de vacance, les fonctions de secrétaire sont exercées par le membre
le plus ancien en dge ou a défaut en vertu de l'ancienneté dans la

commission, jusqu’a ce qu’il soit pourvu a son remplacement par
I’ Assemblée Nationale.

TITRE V : DES SOUS-COMMISSIONS
Article 32

Il est créé au sein de la Commission les sous-commissions suivantes :
* sous-commission protection des droits de I’'Homme ;
* sous-commission promotion des droits de 'Homme et de I'information.

Chaque Sous-commission est composée de trois membres dont un
président, un rapporteur.
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La composition des sous-commissions et la désignation des présidents et
des rapporteurs se font en pléniére dans les conditions de prise de décision
prévues par le présent Réglement d’ordre intérieur.

i . . v L
Le rapporteur de chaque sous-commission travaille avec le secrétariat
permanent dans I’élaboration des rapports annuels de la commission.

Le Président et le Rapporteur des Sous-commissions sont élus pour toute
la durée de leurs mandats.

L’appartenance a une sous-commission ne dispense pas un membre de
participer aux activités d’une autre sous-commission sur des questions ou
son expertise est établie.

Les Présidents des sous-commissions peuvent prendre part aux réunions
du Bureau Exécutif pour les nécessités du fonctionnement de la
Commission sur convocation du Président apres avis du Bureau Exécutif.

Le Secrétariat permanent assure le secrétariat des sous commissions.
Article 33

La sous-commission Protection des Droits de ’'Homme est chargée de la
mission de protection des droits de 'homme telle que prévue par les
dispositions des articles 4 et 6 de la loi notamment :

« La surveillance de la situation des droits de ’homme ;

» La conduite des études et des recherches sur des questions générales et
spécifiques des droits de ’homme ;

* La planification ou la programmation des actions tendant a renforcer le
dispositif de la protection des droits de ’homme ;

* Les enquétes publiques sur les questions des droits de ’homme ;

» Le suivi de la mise en ceuvre des décisions prises par la commission lors de
I’étude des requétes portant sur des allégations de violations des droits de
I’homme ainsi que des investigations ;

» Les questions liées aux groupes vulnérables ;

Elle est en charge du suivi de la mise en ceuvre des Conventions et Traités
internationaux ou régionaux signés ou ratifiés par le Burundi.

Elle propose aussi a la Commission les programmes de prévention de
violations des Droits de ’'Homme, de visites dans les prisons et autres lieux
de détention ou toutes activités tendant a une meilleure protection des
Droits de 'Homme.
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Article 34

La Sous- commission Promotion des Droits de I'Homme et de
I'information est chargée, ainsi qu’il est prévu par les dispositions de
P’article 5 de la loi, notamment :

¢ del’éducation aux droits de ’homme ;
+ des campagnes de sensibilisation ;

« des émissions sur les radios et télévisions ou tout activité d’information et
d’éducation aux droits de ’homme.

» des relations avec la société civile, les médias d’Etat ou privés, les autres
institutions s’occupant des mémes questions ou les autres institutions de la
République ;

* des études et des recherches sur les droits de 'homme dans le pays

» dela rédaction et de la publication d’une Revue ou bulletin périodique, sur
les activités de la Commission et les questions liées aux droits de
I’homme ;

 la création et la gestion du site internet de la Commission ;

» de l'organisation des conférences, séminaires, ateliers, colloques, réunions
ou rencontres d’échanges, journées de réflexion, causeries-débats,
publications d’articles ou de communiqués ;

+ de la célébration des journées des droits de ’homme ;
+ de la vulgarisation des textes et documents sur les droits de 'Homme ;

» de I’élaboration des stratégies et de méthodologie de promotion des Droits
de ’'Homme ;

» donner des avis et recommandations sur des questions touchant les droits
de ’homme ;

Article 35

Des groupes de travail thématiques ou des commissions ad’ hoc ou
spéciales peuvent étre créées par le Bureau Exécutif en cas de nécessité.

TITRE VI : DU SECRETARIAT PERMANENT
Article 36

La Commission est dotée d'un Secrétariat Permanent dirigé par un
Secrétaire Général
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Article 37

Le Secrétaire Général est responsable de l'activité du Secrétariat
Permanent sous la direction du Président.

Il assiste avec voix consultative aux réunions et assure ’exécution des
taches lui confiées par le Président dans le cadre de la mise en ceuvre des
décisions prises par la Commission.

Article 38

Une décision du Bureau Exécutif fixe I’organisation et le fonctionnement
du Secrétariat Permanent.

La commission peut créer d’autres services en cas de nécessité.
Article 39

Tout le personnel du Secrétariat Permanent est tenu par ’obligation de
réserve. Son statut sera fixé dans un texte portant statut particulier du
personnel voté par la Commission et les délégués du personnel.

TITRE VII : DE L’AUTONOMIE FINANCIERE ET
ADMINISTRATIVE

Article 39

La Commission jouit d'une autonomie de gestion financiére et
administrative en vertu des dispositions des articles 31 et 33 al 3 de la loi.

Article 40

Les fonds mis a la disposition de la Commission pour son fonctionnement,
les salaires, les déplacements et autres dépenses sont gérés selon une
réglementation découlant de son statut d’Institution de la République.

Un manuel de procédures administratives et financiéres adopté par la
Commission fixe les modalités pratiques de mise en ceuvre des dispositions
du présent article.
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TITRE VIII : DES INDEMNITES, DES FRAIS DE MISSIONS,
DES DROITS AU CONGE

Article 41

Les frais de mission, a 'occasion des déplacements a l'intérieur ou a
Iextérieur du pays sont fixés par décision de la Commission.

Ils sont conformes aux barémes pratiqués pour les agents de 1’Etat en
tenant compte du statut particulier de la Commission.

Une décision de la Commission fixe les salaires et indemnités du
personnel.

Les autres avantages liés au statut des membres de la Commission sont
ceux prévus dans le Décret établissant leur statut. Toutefois, la
Commission peut accorder d’autres avantages dument justifies en
fonctions de la disponibilité des fonds autres que ceux provenant du budget
de I’Etat.

Article 42

Les membres de la Commission jouissent d’un congé annuel de trente (30)
jours.

Le Bureau Exécutif de la Commission établit en accord avec les
commissaires ainsi que le secrétaire général le calendrier de départ et de
retour des congés en tenant compte des nécessités du service.

TITRE XIX : DE LA PROCEDURE A SUIVRE EN CAS DE
SAISINE

Article 43

Les modalités d’introduction des requétes pour violation des droits de
I’'Homme sont régies par les articles 42 et suivants de la loi. Un manuel de
procédure des plaintes en précisera les modalités d’application.

Lorsque la requéte est présentée par une organisation non
gouvernementale ou par un groupe de particuliers, elle est signée par la ou
les personnes habilitées a représenter 1’organisation ou le groupe.

Le requérant doit informer la Commission de tout changement de son
adresse et de tout fait nouveau utile a ’examen de sa requéte.
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Article 44

L’auto saisine est initiée par tout commissaire qui en informe la
Commission. La décision d’auto saisine est prise conformément aux
dispositions de I’article 19 du présent réglement. L’initiateur de 1’auto
saisine soumet sa proposition accompagnée d’un dossier comportant des
éléments d’information et de preuve nécessaires pour asseoir la conviction
de la Commission.

Article 45

La Commission établit avec les institutions et services les modalités
d’application des dispositions des articles 37, 41 et 61 de la loi.

Article 46

Les délais requis pour I’exécution des avis et recommandations de la
Commission sont de :

* 3 jours pour les violations a la sureté de la personne ;
» 15 jours tous les autres cas de violation.

En cas de violations ayant trait a I'intégrité de la personne et toute autre
situation d’urgence, la Commission intervient sans délais.

Article 46 : La Commission déclare irrecevable notamment

+ des requétes fondées uniquement sur des rumeurs ;
» des requétes ne relevant pas de sa compétence ;

* des affaires pendantes devant les juridictions, sauf en cas de paralysie de la
justice, notamment quant il y a déni de Justice, en cas de violation des
régles de procédures, en cas d’inexécution ou de mauvaise exécution des
décisions de Justice.

Article 47 : Lorsqu’elle estime qu’il y a paralysie de justice, la Commission
saisit le Conseil Supérieur de la Magistrature ou toute instance compétente
aux fins de faire cesser la violation aprés avis et recommandations a
l’auteur et restes infructue

TITRE X : DES RESSOURCES DE LA COMMISSION
Article 48

Les ressources de la Commission sont celles visées aux articles 31, 32, et
33 de la loi. Les fonds mis a la disposition de la Commission sont déposés
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sur des comptes ouverts dans les institutions bancaires de la place au nom
de la Commission, sous la signature de deux (02) membres du Bureau
Exécutif : le Président ou le Vice-président et le Secrétaire.

Toutes les opérations de retrait de fonds sont soumises a deux signatures :
celles du Secrétaire et du Président. La signature du Vice-président n’est
requise qu’en cas d’empéchement ou d’absence du Président ou du
Secrétaire.

Une caisse est constituée aupres du service de comptabilité et son mode de
fonctionnement est précisé dans le manuel des procédures administratives
et financieres.

Le montant limite des disponibilités en caisse est fixé par décision du
Bureau Exécutif.

TITRE XI : INFORMATION - COMMUNICATION
Article 49

Dans le cadre de ses activités, la Commission peut publier des revues ou
des bulletins.

Les médias d’Etat servent de support a la Commission pour ses activités
d’information, d’éducation et de communication.

TITRE XII : DE LA CARTE DE MEMBRE
Article 50

Une carte d’identité sera délivrée aux membres de la Commission. Les
dimensions, la couleur, le contenu et les autres caractéristiques de la carte
seront fixés par décision du Bureau Exécutif. La carte est signée par le
Président.

Des badges et des autocollants peuvent également étre mis a la disposition
des membres de la Commission.

La carte et s’il y a lieu, les badges et les autocollants sont retirés sans délai
a tout membre de la Commission démissionnaire ou exclu.
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TITRE XIII : DES REPRESENTATIONS REGIONALES ET
LOCALES

DE LA COMMISSION
Chapitre 1 Des antennes regionale de la commission

Il est créé dans chaque région du pays une antenne régionale de la CNIDH.
Article 51

Au sens du présent Réglement d’Ordre intérieur, une région est un
regroupement de trois & quatre provinces.

Le siege de I’antenne régionale est situé au chef lieu de province qui sera
déterminé par la Commission.

Article 52

Les antennes régionales sont placées sous la supervision administrative du
Vice-President. Ce dernier rend compte a la Commission des activités des
antennes régionales.

Chaque antenne régionale dispose d'un point focal place sous sa
supervision technique et administrative. Ce méme point focal méne des
taches de protection et de promotion lui confiées par I’antenne régionale
de son ressort.

Les rapports spécifiques a la promotion et a la protection des droits de
I'’homme produits par les antennes régionales sont achemines dans les
SOus-commissions concernées pour traitement et suivi.

Article 53

L’ Antenne régionale recoit les requétes de son ressort territorial, a charge
pour le Chef d’Antenne régionale de les transmettre sans délai a la
Commission. Toutefois, en cas d’urgence le chef d’antenne peut effectuer
les démarches nécessaires et doit rendre compte sans délai et par écrit
circonstancié au Président de la Sous-Commission Protection pour
recevoir les instructions.
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Article 54

Les dépenses de fonctionnement de 1’antenne régionale sont intégrées au
budget de la Commission.

Une caisse peut étre constituée aupreés de I’antenne. Le montant et les
modalités de gestion de cette caisse sont fixés par décision du Bureau
Exécutif.

Article 55

Tout le personnel des antennes régionales est tenu par 1’obligation de
réserve.

TITRE XIV : ANNEXES
Article 56

La Commission coopére avec les institutions nationales et internationales
ceuvrant pour les mémes objectifs.

Article 57

Les décisions devant faire ’objet d’annexes seront prises a la majorité
requise pour les décisions extraordinaires et feront partie intégrante du
présent Réglement d’ordre intérieur.

Article 58

Le présent réglement d’ordre intérieur peut étre modifié ou complété par la
Commission a la majorité des 2/3 des membres de la Commission.

Fait a Bujumbura, le Pour la Commission,
Le Secrétaire

Le Président
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.. THE DEMOCRATIC REPUBLIC

OF THE CONGO’S NATIONAL
COMMISSION ON HUMAN RIGHTS
Balingene Kahombo*

PART A. INTRODUCTORY COMMENTARY
1 Introduction

The creation of the National Commission on Human Rights (Commission
Nationale des Droits de ’Homme, CNDH) in 2013 has provided an important
opportunity for human rights to be promoted and protected in the
Democratic Republic of the Congo (DRC).1 It is an event in keeping with
a general trend in Africa in which national human rights institutions
(NHRIS)2 have been established in accordance with the recommendation
made by the World Conference on Human Rights in 1993.3

The CNDH is complementary to other state institutions, and designed
to contribute to democratic governance in the DRC based on a culture of
respect for human rights, this after decades of dictatorship, armed conflict
and the scourge of impunity — hence its classification as an institution of

1 Organic Law No 13/011 on the Creation, Organisation and Functioning of the
National Commission on Human Rights (21 March 2013).

2 See CM Peter, “Human Rights Commissions in Africa — Lessons and Challenges”, in
A Bosl and J Diescho (eds) Human Rights in Africa: Legal Perspectives on their Protection
and Promotion, Windhoek, Macmillan Education Namibia (2009), pp 352-353.

3 Vienna Declaration and Programme of Action (A/CONF.157/23, excerpted from
DP1/1394/Rev.1/HR-95-93241, April 1995, on the World Conference on Human
Rights, 14-25 June 1993), paragraph 83.
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support to democracy.4 In this regard, the CNDH occupies a central
position in the Congolese legal order because of its mandate to monitor
compliance with human rights obligations, including by the legislature, the
government, the judiciary, the citizens and other private persons.

This chapter examines the CNDH’s effectiveness. It assesses the extent
to which the CNDH conforms to the Principles Relating to the Status of
National Institutions (The Paris Principles),5 and assesses its capacity to
exercise the functions conferred on it. The analysis relies on a variety of
materials, ranging from the legal instruments that govern the Commission
to its annual reports, investigative reports, and the advisory opinions and
recommendations it has made to the government and other Congolese
institutions. These materials are enriched by scholarly commentaries as
well as information from semi-structured interviews conducted with
former and incumbent high-ranking employees of the CNDH.

The main conclusion is that the CNDH’s legal design is largely
consistent with the Paris Principles. However, there is a wide gap between
what it is mandated to do and what it is actually doing. In reality, the
CNDH is not in compliance with the Paris Principles. Despite some
achievements, it lacks the means to carry out its mission: it needs suitable
offices, sufficient staff and financial resources. It also suffers from
dependency on the government, weakness in its relationship with other
state institutions, and problems of inaccessibility. To support this thesis,
this chapter examines the establishment of the Commission, its legal
nature and mandate, as well as its public accountability.

2 Establishment and evolution of the Commission

2.1 Model

There are many kinds of NHRI® The DRC has chosen to establish a
human rights commission. In terms of its characteristics, the latter is a
multi-member institution with a broad mandate to deal with all types of
human rights. However, these are only rights which are based on Title IT

4 JL Esambo Kangashe, Traité de Droit Constitutionnel Congolais, Paris, L'Harmattan
(2017), pp 262-267.

5 United Nations, Principles Relating to the Status of National Institutions (The Paris
Principles), adopted by General Assembly resolution 48/134 (20 December 1993).

6 Office of the United Nations High Commissioner for Human Rights, National Human
Rights Institutions: History, Principles, Roles and Responsibilities, New York/Geneva,
United Nations (2010), p 22.
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of the 2006 Constitution and international human rights treaties ratified by
the DRC.’

The CNDH comprises nine members, who are called National
Commissioners for Human Righ’[s.8 It has three main organs: a plenary
assembly, bureau and permanent sub-commissions. The nine
commissioners are members of the plenary assembly. They elect among
themselves four members of the bureau, which is the organ responsible for
the general administration of the Commission and the coordination of its
activities. These four officials are a president and his deputy, a rapporteur
and his assistant. The other members each chair one of the permanent sub-
commissions, which are the technical organs in charge of specific human
rights issues within the jurisdiction of the CNDH: civil and political rights;
social, economic and cultural rights; collective rights; the rights of women
and children; and the rights of people with disabilities as well as of other
vulnerable groups, such as those infected with HIV/AIDS.

The CNDH is also required to have a workforce.? This consists of 230
personnel working for the commissioners; 26 provincial coordinators;
numerous representatives of the Commission in each Congolese city and
region; and many other workers for its technical secretariat, which
comprises a single division and 13 depar’[ments.10 This large workforce is
certainly justified by the size of the country, which has an area of about
2.3 million km®. The size of the workforce also indicates that there are high
expectations on the CNDH to foster a culture of human rights in the DRC.
To enhance its efficacy, the Commission is required to cooperate with
other state institutions or governmental services that likewise promote and
protect human rights.

2.2 Relations with other human rights institutions

The CNDH co-exists with several other human rights institutions in the
DRC. These are pre-existing bodies that were established by the
government after the promulgation of the 2006 Constitution to address the
country’s lack of an independent agency promoting and protecting human
rights. One such institution is the Liaison Entity for Human Rights (Entité
de Liaison des Droits de I’Homme) of the Ministry of Human Rights. It was
created in 2009 as a framework for dialogue between political institutions,
ministries, public services and organisations working on issues of human

See note 1, Article 2.
Rules of the National Commission on Human Rights (24 April 2015), Article 11(3).
Ibid, Articles 24-25.

0  Rules of the National Commission on Human Rights, Article 104.
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rights promotion and protection in the DRC.!! However, it has the broad
mandate, inter alia, to examine factors causing human rights violations
and suggest solutions, to ensure that everyone fulfils their human rights
obligations, and to participate in the drafting of initial and periodic human
rights reports on behalf of the government.

Another institution is the National Agency for the Fight against
Violence against Women, Young Girls and Children (Agence Nationale de
lutte contre les Violences faites d la Femme, a la Jeune et Petite fille, AVIFEM).
Created in 2009 in the ministry in charge of the family, gender and the
child,'® its mission is to facilitate the implementation of the national
strategy for combating all forms of gender-based violence, in particular
violence against women and girls,14 This includes an ambiguous mandate
to contribute to the prevention of and protection against gender-based
violence, responding to the needs of victims, supporting the reform of the
justice and security sectors, sensitising people about the law, and
participating in the fight against impunity.1

A further institution is the National Commission for Refugees
(Commission Nationale pour les Réfugiés), located within the ministry of
interior affairs.!® It deals with the rights of refugees in DRC. Other
institutions — such as the Independent National Electoral Commission
(Commission Nationale Electorale Indépendante, CENI) and the High Council
of Audio-visual and Communication (Conseil Supérieur de I’Audiovisuel et de
la Communication, CSAC) — may also intervene in the promotion and the
protection of human rights. The CENI organises elections, guarantees
their regularity, and promotes and protects political rights. The CSAC,
which regulates the media, protects the right to information, the freedom
of media, and political pluralism though equal access to public media. 17

11 Decree No 09/35 on the Creation, Organisation and Functioning of the Liaison Entity
for Human Rights in the Democratic Republic of Congo (12 August 2009), Articles 1,
2 and 5.

12 Ibid, Article 3.

13 Decree No 09/38 on the Creation, Organisation et Functioning of the National
Agency for the Fight against Violence against the Woman, Young and Little Girl
(10 October 2009).

14 Ibid, Article 3.

15  Ibid.

16  Decree No 03/014 on the Organisation and Functioning of the National Commission
for Refugees and Application Commission (5 August 2003), Article 2.

17 B Kahombo and MWK Koso, Le Pari du Respect de la Vérité des Urnes en Afrique. Analyse
des Elections Présidentielles et Législatives du 28 Novembre 2011 en République Démocratique
du Congo, 11th ed, Bruxelles, Combattons 1'Injustice (2014), pp 57-65.
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The relationship between the CNDH and these institutions is shaped
by various laws and regulations. However, one may argue that at least two
principles prevail. The first concerns the distinctive role and independence
of the CNDH. The latter’s rules specify that it acts independently from
other state institutions, including those that support democmcy.18 The
second is the principle of collaboration. This entails that, on the one hand,
the CNDH can make recommendations to these institutions on issues of
human rights and even international humanitarian law; on the other, it can
use other institutions for the performance of its functions. This is the case
when it needs information from their services. Conversely, other
institutions can collaborate with the CNDH. This is the case with the
AVIFEM.!” The CNDH also works closely with the CENI in accordance
with a cooperation agreement of 29 September 2015;2% in terms of this
agreement it deployed more than 5,000 observers, largely in Kinshasa,
during the 2018 elections.?!

The problem with the human rights institutions established as
governmental services is that their mandates overlaps with that of the
CNDH. Given the limited financial resources at the disposal of the
government, there is a need for rationalisation. This entails the elimination
of certain services, such as the Liaison Entity for Human Rights, so that
budgetary resources can be directed to financing the CNDH to improve its
efﬁcacy.22 It is also the case that prolonging the existence of institutions
that were established to compensate for the absence of a body promoting
and protecting human rights is no longer justifiable now that the CNDH
has been created. The pursuit of rationalisation should not be impaired by
a desire to preserve jobs in governmental ministries.

2.3 Evolution

The CNDH can be appreciated both by considering the advance it
represents on previous human rights mechanisms in the DRC and by
considering the contribution it potentially stands to make in the future.

18  Rules of the National Commission on Human Rights, Article 180(1).

19  See note 13, Article 4.

20 National Commission on Human Rights, Activity Report: 2015-2016 (September
2016), p 66.

21 National Commission on Human Rights, Rapport Ponctuel sur I’Observation de
UEnvironnement Electoral Lié a la Situation des Droits de I’Homme en République
Démocratique du Congo (Elections Combinées Présidentielles, Législatives Nationales et
Provinciales du 30 Décembre 2018) (31 Janvier 2019), p 17.

22 Interview with Sylvain Lumu, former deputy technical secretary of the CNDH
(27 December 2018).
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Looking at the past helps one understand the historical specificity of
the CNDH. The DRC is accustomed to establishing human rights
institutions as services or branches of the government rather than creating
independent agencies. The most important of these institutions was the
Department for the Rights and Freedoms of the Citizens, created in 198623
but now defunct and the predecessor of the current Ministry of Human
Rights. The former, unlike the latter, was not simply a department of the
government but had a quasi-jurisdictional mandate, in addition to the
general mission to promote human rights. The Department for the Rights
and Freedoms of the Citizens could nullify any judicial decision in favour
of a victim of human rights violation and order any reparation measure if
the victim continued to suffer from an injustice that the court had failed to
redress.?* This interfered with the independence of the judiciary and
justified the claim that the Department was a super-Supreme Court of
Justice despite the fact that it was part of the government.25

It was only in 2001 that the will emerged to put in place an
independent body for human rights promotion and protection. This came
as no surprise in the light of the 1998 armed conflict, which was
characterised by massacres, ethnic cleansing, and other serious and
widespread human rights violations.?® The Ministry of Human Rights
convened the National Conference on Human Rights from 23-30 June
2001. As a result, the Conference not only adopted the Congolese Charter
on Human and People’s Rights, which was expected to become a law, but
also created the National Commission on Human and People’s Rights.27
This institution can be considered as the CNDH’s ancestor. It had the
status of an autonomous, independent and permanent public agency,
enjoying full legal personality, for the promotion and protection of human
rights.?® However, it did not come into operation. This is probably because
of the fact that a year later the Congolese agreed to establish a transitional

23 Ordonnance No 87-034 Modifying Ordonnance No 86-268 of 31 October 1986 on the
Creation of a Department for the Rights and Freedoms of the Citizens (22 January
1987), 4 Official Journal of the Republic of Zaire (14 February 1987), p 21.

24 N Nkoy-ea-Loongya, Droit Congolais des Droits de I’Homme, Brussels, Academia/
Bruylant (2004), pp 375, 387.

25  Ibid, p 390. See also B Kahombo, “Rapport-Syntheése de la Conférence Internationale de
Lubumbashi sur I’Efficacité et I’Indépendance de la Justice en Républiqgue Démocratique du
Congo, au Rwanda et au Burundi du 18 au 21 aoiit 2015”, 18 Recht in Afrika — Law in Africa
— Droit en Afrique (2015), p 261.

26 United Nations Security Council, Report of the Secretary-General on the United
Nations Preliminary Deployment in the Democratic Republic of the Congo (15 July
1999), UN Doc S/1999/790, paragraph 13.

27  See note 24, p 407.

28  Ibid.
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government and put in place, under the Constitution of 4 April 2003, the
National Human Rights Observatory (Observatoire National des Droits de
I’Homme, ONDH) as one of the institutions to support dernocracy.29

The CNDH replaced the ONDH, which was abolished by the 2006
Constitution. Its creation in March 2013 is to be seen as the result of
persistent pressure by civil society organisations since 2008.3 However,
there was another competing governmental initiative to establish a mixed
special court of human rights, which was finally rejected by the Senate on
22 August 2011 to avoid a unnecessary jurisdictional overlap with other
courts and tribunals.3!

There have been two stages in the CNDH’s evolution since 2013. The
first related to its operationalisation. This process took more than two
years as the CNDH began its activities only in July 2015 due to delays
between September 2013 and April 2015 in the National Assembly’s
appointment of the nine Commissioners for Human Rights. In fact, civil
society’s selection of candidates for proposal to the National Assembly was
completed only in November 2014 owing to difficulties in reaching
consensus.>? Politicians were understood to be reluctant to welcome the
CNDH as an independent body until they had the guarantee that they
could appoint, from the list of the proposed candidates, persons with
strong ties to the regime in power.33 Moreover, there were disputes after
the vote of the National Assembly, and the Constitutional Court delivered
its final judgement only on 21 July 2015 34 This allowed those members
whose appointment was challenged to take their oath on 23 July 2015. It
also allowed the CNDH’s president to submit the body’s rules to the
Constitutional Court for the purpose of prior constitutional review. This

29  Constitution of Transition (4 April 2003), Article 154; Law No 04/019 on the
Organisation, Attributions and Functioning of the National Observatory of Human
Rights (30 July 2004).

30  See note 20, pp 7-8.

31 JM Kumbu, “National Courts: The Situation in the Democratic Republic of the
Congo”, in H Krieger (ed), Inducing Compliance with International Humanitarian Law:
Lessons from the African Great Lakes Region, Cambridge, Cambridge University Press
(2015), p 246.

32 See note 20, pp 8-10.

33  See note 22.

34  Constitutional Court, 21 July 2015, R. Const. 0001/Bis, Request for
Unconstitutionality of the Resolution No 001/CAB/P/AN/AM/2015 of 1 April 2015
on the Designation of Members of the National Commission on Human Rights
(unpublished).
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followed the rejection of his initial application for the same purpose on the
ground that he had no Jocus standi as he was not yet sworn in.%

The second stage was the commencement of the CNDH’s activities.
The period 2015-2016 was devoted largely to institutional development,
including the adoption of legal instruments governing the CNDH, namely
the Administrative Rules and the Manual of Procedures. The former
regulates the CNDH’s personnel and therefore complements the
provisions of the Commission’s rules, which the plenary assembly adopted
in April 2015 to complement the law. The latter lays down the procedures
applicable for the treatment of complaints of victims of human rights
violations (issues of admissibility, administration of evidence, possible
outcomes, and the like), as well as the conduct of investigations. The
CNDH also adopted its strategic plan (2015-2020) and proceeded to recruit
its personnel. This allowed it to begin the implementation of its mandate,
notably by receiving a number of victims’ complaints and monitoring
prisons and detention facilities as well as demonstrations organised by the
country’s opposition party.

The period 2016-2017 was marked by a series of activities of the same
nature. These include the recruitment of further personnel and the
adoption of the Financial Rules that govern the management of the
CNDH’s budgetary resources. Of particular importance was the issuing of
a number of inquiry reports on human rights violations, along with
advisory opinions and recommendations that were made to the state
institutions concerned. These investigative activities continued during
2017-2018.36

3 Nature of the Commission

3.1 Legal framework

Unlike the ONDH, which is created by the 2003 Constitution, the CNDH
is established by a legislative act, namely the Organic Law of 21 March

35  Constitutional Court, R Const. 0015, 29 May 2015, Request for the Assessment of the
Consistency with the Constitution of the Rules of the National Commission on
Human Rights, p 3 (unpublished); AK Kadulu, “4rrét R Const. 0015 du 29 Mai 2015 de la
Cour Constitutionnelle et Investiture des Autorités Administratives”, 1 Annuaire Congolais de
Justice Constitutionnelle (2016), pp 187-197.

36 National Assembly, La CNDH Présente le Rapport Annuel de la CNDH a
I’Assemblée Nationale (10 May 2018), available at http://www.assemblee-nationale.
cd/?p=6759 (accessed 27 October 2018).
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2013.37 In this regard, the CNDH differs from the CENI and the CSAC,
two other institutions established to support democracy and based directly
on the 2006 Constitution. The differences arise from the fact that the
framers of the Constitution left Parliament with the discretion to create any
other institution to support democracy, depending on the circumstances
and available resources.38 The decision to proceed by way of an organic
rather than ordinary law provides some safeguard against arbitrary
changes. This is because an organic law is superior to any ordinary law in
that it can be adopted or amended only upon approval by a qualified
majority vote by Parliament and its promulgation as law is subject to a
prior review by the Constitutional Court.3® Nevertheless, the existence of
the CNDH remains dependent on the will of Parliament, which, having
created it, can also abolish it.

3.2 Independence

The independence of the CNDH can be assessed on the basis of the Paris
Principles, which stipulate that such an institution needs to be
representatively diverse in its composition, possess adequate infrastructure
and funding, and clearly spell out the length of its members’ terms of
office.*0 These provisions are, however, below the standards the African
Court on Human and Peoples’ Rights defined in a landmark case on the
independence and impartiality of the Ivory Coast’s electoral
commission.#! The Court declared that the concept of independence
entails “the fact of a person or an entity not depending on any other
authority than its own or at least not depending on the state in which he

exercises his functions”. 42

This general definition distinguishes between independence relating to
administrative and financial autonomy and other aspects of
independence.43 These aspects relate to the mode of appointment and the
duration of the terms assigned to the members of the institution concerned,
the existence of guarantees against external pressure, and the perception in

37 Seenote 1.

38  Constitution (18 February 2006), Article 222(3).

39 Ibid, Article 124.

40  See note 5.

41 The Matter of Actions pour la Protection des Droits de I’ Homme (APDH) v The Republic of Céte
d’Ivoire, African Court on Human and Peoples’ Rights, Application 001/2014, Judgment of
18 November 2018.

42 Ibid, paragraph 117.

43 Ibid, paragraph 118.



110  Chapter 6

the eyes of all that such an institution is independent.** The latter aspect is
subjective in nature. Thus, the CNDH may conform to the Paris Principles
in many respects, but it can still be regarded as not independent if it does
not meet the other complementary standards developed by the African
Court.

The principles concerning the CNDH’s independence are set out in
Article 1 of the Organic Law of March 2013. The Commission has a legal
personality. This implies that it is a legal entity distinct both from the state
and its organs and from other public persons, and enjoying full
administrative and financial autonomy. Financial autonomy is examined
below. As regards administrative autonomy, the basis of this is that the
CNDH comprises three main organs and can appoint its own personnel.

However, in practice there is no genuine administrative autonomy.
Although all nine commissioners have been appointed and have assumed
office, the CNDH lacks the staffing resources necessary for the fulfilment
of its mandate. At the commencement of its activities, it was allowed to
recruit 33 persons.45 This number was negotiated with the government due
to financial constraints.*® As a result, only 19 of the required 230 personnel
were appointed to assist the commissioners.*” One may assume that the
technical secretariat (a division with 13 departments) has not functioned
effectively as it had to rely on only four persons.48 While the DRC has 25
provinces and Kinshasa as its capital city, the CNDH was able to appoint
provincial coordinators to only ten provinces.49

The situation has not changed significantly since 2016. Parliament
authorised the increase of the CNDH’s personnel to 210 employees.50
However, during the 2016/2017 financial year, the CNDH had only 73
employees (47 of which were based at the headquarters in Kinshasa): nine
commissioners, four members of the technical secretariat, 34 staff, and 26
provincial coordinators.’! Even though the number of paid personnel

44  Ibid, paragraph 123. See also Individual Opinion of Judge Fatsah Ouguergouz, The
Matter of Actions pour la Protection des Droits de I’'Homme (APDH) v The Republic of Céte
d’Ivoire, African Court on Human and Peoples’ Rights, Application 001/2014,
Judgment of 18 November 2018, paragraph 117.

45  See note 20, p 19.

46 Ibid.
47 Ivid,p 20.
48 Ibid, p 22.
49 Ibid,p 23.

50 See Revised Financial Law No 16/006 of 29 June 2016 for the Year 2016, Annexe
XIV; Financial Law No 2017/05 of 23 June 2017 for the Year 2017, Annexe XIV.

51 National Commission on Human Rights, Activity Report: 2016-2017 (September
2017), p 21.
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increased to 79 in 2018,52 this was still below the needs of the CNDH. The
Commission then appointed new workers and exceeded its 210 authorised
employments. Its current personnel includes 55 employees at the
headquarters in Kinshasa, 104 in the provinces, 32 in the cities, and 20 in
other administrative territories.”3 Although it was permitted to appoint
some 133 staff in 2019,°* the CNDH has no employees in most of the
DRC’s 96 cities and 145 administrative territories. The reasons are mainly
financial.

The composition of the CNDH is reasonably diverse. All its nine
members originate from civil society, being drawn from human rights
organisations, professional associations, trade unions, universities and
churches, and including among them persons with disabilities, persons
from women'’s rights organisations, and persons affected by HIV/ AIDS.»
This is a higher standard than required by the Paris Principles, which
provide for a mixture of civil society representation and representation
from parliament and government.

The CNDH is, moreover, protected against external pressure. Its
premises are inviolable.”® Its nine members enjoy a five-year term,
renewable once,’’ and are subject to a strict regime of non-cumulation of
functions.”® The Commissioners for Human Rights are entitled to social
benefits such as sufficient salary to preserve their independence,59 and are
immune from prosecution for everything they do in discharging their
mandate.’? The Commission is, in the discharge of its mission, subject
only to the law.6!

Some of these guarantees are largely theoretical, however. The CNDH
is under external pressure, first, because it lacks its own premises for
housing its central administration and provincial representation.
Originally, it had its headquarters within a law firm and, for its various
services, rented premises from private landlords in Kinshasa.®? Resources

52 Financial Law No 17/014 of 24 December 2017 for the Year 2018, Annexe XIV.

53  National Commission on Human Rights, Third Annual Activity Report (January-
December 2018) (March 2019), pp 15-16.

54 Ibid, p 16.

55 Seenote 1, Article 14.

56  Ibid, Article 3(2).

57  Ibid, Article 19(1).

58  Ibid, Article 18.

59  Ibid, Article 23.

60  Ibid, Articles 34-35.

61  Ibid, Article 4(2).

62  See note 20, p 31; note 51, p 22.
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such as vehicles, office supplies and telecommunications are lacking. The
same applies to its provincial representation.63

Another issue is that employees other than the commissioners receive
poor salaries. For example, the highest salary amounts to USD 630 and the
lowest to USD 200 per month.% These salaries are less than those at other
institutions that support democracy, such as the electoral commission.
This state of affairs has the potential to discourage CNDH employees from
devoting their time to the work of the Commission.5>

Under the circumstances, the CNDH cannot be regarded as an
independent institution. Despite the fact that it regularly reports that the
situation undermines its operation, the government has failed to respond
to its material needs, apart from providing two vehicles at the end of
2016. The CNDH has also received premises for the offices of its
representation in four provinces (Central Kasai, Tshuapa, Kwango and
Tshopo).67 These efforts have been made by provincial governments.

3.3 Appointment procedure

The appointment of the nine members of the CNDH is political in nature.
Four principles govern the procedure in this regard. First, each civil society
grouping represented by a member of the Commission proposes a list of
two candidates, whereas the churches propose a list of four candidates,
given that they are represented by two members.%8 Secondly, half of the
candidates from each group must be female in order to comply with the
requirement of gender parity.% Thirdly, the National Assembly chooses
the Commissioners for Human Rights by vote. Fourthly, the
Commissioners must be appointed by the President of the Republic,70 and
can assume office only on being sworn in by the Constitutional Court.

Because the qualifying criteria for membership of the CNDH are
vague, it is not assured that only the best and most competent persons are
appointed. In terms of education, a candidate is required to have at least a

63 Interview with Charles Basekayi, the CNDH’s coordinator in the province of Central
Kasai (25 January 2019); interview with Patience Bengehya, the CNDH’s coordinator
in the province of South Kivu (8 February 2019).

64  See note 22.

65  Ibid.

66  Seenote 51, p 23.

67  Ibid, p 22.

68  Seenote 1, Article 16.
69  Ibid.

70 Ibid, Article 17(2).
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bachelor’s degree, and not necessarily in law or a related field.”! Five years
of professional experience is also required in any field which may be
relevant for the work of the Commission.’? In addition, the candidate is
required only to demonstrate interest in and knowledge of the field of
human rights.73 Such a requirement does not guarantee the appointment
of persons capable of fulfilling the Commission’s mandate to promote and
protect human rights, work which is likely to involve dealing with complex
legal issues, such as investigating human rights violations and examining
the merits of victims’ complaints on the basis of applicable law.

The CNDH is also supposed to be apolitical in that its members come
from civil society. However, there seems to be a legal contradiction
between this requirement and the fact that candidates are merely required
not to hold a position within an organ of a political party.74 In other words,
a candidate who is a politician can be chosen if he does not participate
actively in the administration of a political party. This raises the question
of how such a candidate could simultaneously belong to civil society.

In practice, politicians have indeed been appointed to the
Commission. This is the case with its president, who was the president of
the political and legal commission of the Senate on behalf of the ruling
coalition. This has adversely affected the effectiveness of the CNDH
because the president’s tenure seems largely dependent on the goodwill of
the President of the National Assembly and the secretary-general of the
ruling coalition.”® This explains why the Commission has failed to
investigate a number of sensitive situations, such as the murders that took
place in the region of Beni (North Kivu) and in which several state officials
were suspected to have been involved,’® and why it has failed to refer
certain cases to the courts as required by law.”” Some commissioners have
been dissatisfied with their president’s political inclinations, but despite
thus having lost interest in carrying out their mandate, have stayed in office
merely to retain the financial benefits associated with their posi’tions.78

The same politicisation applies in the appointment of the CNDH’s
personnel. This is largely due to the fact that the power to appoint the

71  Ibid, Article 15(3).

72 Ibid.

73 Ibid, Article 15(5).

74 Ibid, Article 15(4).

75  See note 22.

76  Congo Research Group, Mass Killings in Beni Territory: Political Violence, Cover Ups, and
Cooptation — Investigative Report No 2 (September 2017), pp 2-4.

77  See note 1, Article 6(2).

78  See note 22.
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CNDH'’s employees is centralised in the hands of the President of the
Commission.”® With the exception of a period in 2015 in which employees
were recruited on a competitive basis at the commencement of the
CNDH'’s activities, all subsequent appointments have been made by the
president alone. The CNDH has justified this by saying that these were
urgent appointments to deal with an emergency.80 At the provincial levels,
there have been similar party-political appointments, which have enabled
political leaders to have their representative, such as the provincial
coordinator in Eastern Kasai, within the CNDH.8!

Given such a high politicisation of the appointment procedure, the
contestation before the Constitutional Court of the election of the first nine
commissioners has come as no surprise. The petitioner was seemingly
excluded by an untransparent selection process, whereas the candidates
thus shortlisted were elected in the National Assembly by a show of hands.
According to the relevant rules, this should have been preceded by a secret
ballot.3? F inally, the petition was declared inadmissible on the ground that
the petitioner had no Jocus standi as he was not among the candidates who
were on the list submitted to the National Assembly for election.®3

3.4 Financial autonomy

On paper, the CNDH enjoys financial autonomy.84 Its budget is supposed
to be funded by the state national budget as approved by a vote in
Parliament; it can also receive donations, which must be reflected in its
annual budget.

It is the case, however, that in 2015 the CNDH had no specific budget
—because it went operational in the middle of that year, it was not included
among the institutions to be funded by the state budget. Therefore, it had
to rely on credits negotiated with and provided by the government.85 In
2016, it drafted its own budget, of about USD 352 million, but this was
reduced by Parliament to only about USD 7 million.8¢ In 2017, the budget
voted to it by Parliament was reduced to some USD 388,016.%7

79  Rules of the National Commission on Human Rights, Articles 68(e), 88, 95, 102, 110,
116, 119 and 125(2).

80 Seenote 51, p 20.

81  See note 22; see note 63.

82  Constitution (18 February 2006), Article 121(5).

83  Seenote 34, p 16.

84  See note 1, Article 26.

85  See note 20, p 32.

86  Ibid, p 34.

87  Seenote 51, p 25.
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Even so, these amounts remained theoretical: the total amount of
money approved has never reached the CNDH’s account. For the year
2016, this could be explained by the fact that the government faced a
serious deterioration of prices of goods in the international market and
consequently obtained a reduction of the state budget from Parliament.38
In the case of 2017, it is probable that the government, lacking foreign
assistance, prioritised the financing of the country’s elections — in this
regard, USD 400 million was spent on the establishment of the voters’
register in 2017.87 In 2018, the CNDH continued to report that it lacked
the financial means to implement its mandate.” This is to be explained by
the same prioritisation of the electoral process, as the CENI needed USD
560 rrgllﬂlion to hold three elections at the same time on 30 December
2018.

Thanks to its financial constraints, the CNDH has a limited capacity
for action. This is a further reason — over and above its political
dependency — for its lack of initiative in engaging with a number of
situations in which serious violations of human rights have occurred.”? Its
repeated requests that the state improve its financial capacity have yielded
no positive result so far. To carry out some of its activities, such as visiting
detention premises and conducting capacity-building, the CNDH has had
to rely on donors, such as the European Union, the UN and various
embassies in Kinshasa. Their funding is put on the account of the United
Nations Joint Office for Human Rights (Bureau Conjoint des Nations Unies
aux Droits de ’Homme, BCNUDH), which subsequently provides assistance
to the CNDH, as the latter does not seem to inspire confidence in its self-
management of financial resources.”’

An exception is that the Open Society Initiative for Southern Africa
(OSISA) directly financed the CNDH’s monitoring of the situation of

88  See note 50.

89 Independent National Electoral Commission, Activity Report: June 2016-May 2017
(2017), p 99.

90  See note 36.

91  See note 86, p 99. See also B Kahombo, et al, “Elections du 23 Décembre 2018: Vers Une
Eniéme Rendez-Vous Manqué Pour le Peuple Congolais 7 — gme Rapport du Groupe de Travail
sur le Processus de Paix en République Démocratique du Congo” (November 2018), p 32.

92  JK Bira’Mbovote, “La Commission Nationale des Droits de I’Homme — Un Job ou Un Organe
de Promotion et de Protection des Droits de I’'Homme ?”, 2(20) Cahiers Africains des Droits de
I’Homme et de la Démocratie (2016), pp 110-111.

93  See note 22.
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human rights defenders in the DRC for one year (December 2016 -
December 2017).°4 In 2018, the Commission also directly received USD
55,650 and €9,885 from the BCNUDH, the French Embassy and the
Konrad Adenauer Foundation.””

Overall, donors do not provide sufficient support to the CNDH’s
annual budget but prefer to finance some specific activities or needs. They
have not therefore made up for the failure of the DRC to fund its own
institution and make it more effective on the ground.

3.5 Professional skill and knowledge

It has been shown that the criteria for selecting commissioners does not
allow for appointment of the best and most competent persons. Now, it is
necessary to examine the profiles of those who were appointed to serve
from 2015-2020.

Of the nine commissioners,” two are medical doctors with no specific
background in human rights issues. There are also three human rights
defenders with some specific training in human rights but no academic
education in law. In total, the CNDH comprises four lawyers. One of them
specialised in economic law but has experience in the protection of persons
with disabilities; two are practising lawyers of the High Court, including
the CNDH’s president, who was also a member of the defunct ONDH.
The other lawyer practises at the Court of Cassation and is the most
qualified member. A professor of private law at the University of Kinshasa,
she served as deputy director-general at the Ministry of Justice and Human
Rights.

These profiles, variously of lawyers and non-lawyers, demonstrate the
diversity of the CNDH’s composition. The majority of members are
lawyers and seem to have some experience in the field of human rights.
However, none of the nine members has any knowledge of the law of
armed conflict, whereas the CNDH is mandated, beyond dealing with
human rights issues, to advise the government and other institutions on
questions of international humanitarian law and humanitarian actions.”’

94  Ibid. See also National Commission on Human Rights, Rapport sur la Situation des
Droits de I’Homme et des Défenseurs des Droits de I’Homme en République Démocratique du
Congo — Mois de Décembre 2017 (February 2018), p 5.

95  Seenote 53, p 18.

96  See note 20, pp 14-16.

97  See note 1, Article 6(18).
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One may conclude nevertheless that the CNDH has commissioners
who are reasonably qualified to enable it to carry out its mission. The
qualifications of the majority of its members are, of course, higher than
what the law requires. This good practice should prevail, but there is a need
for greater specialisation. One may suggest that, given the prevailing
situation in the DRC, the CNDH’s members should have expertise in
constitutional law as well as in international law in general, especially so
in the law of armed conflict.

3.6 Relations with civil society

The CNDH has a clear, direct relationship with civil society in that most
of its commissioners are drawn from it. Moreover, among its functions, the
CNDH is required to strengthen the capacity of human rights
organisa’dons.98 The law does not specify how this is to be done, nor, in
particular, does it address the issue of whether such support could include
financial support, given that, worldwide, states are generally increasingly
reluctant to allow foreign funding of human rights organisations
established in their territory.”® In practice and despite its limited budget,
the CNDH has modestly funded the activities of several Congolese
NGOs.!®

Some NGOs in turn have funded the activities of the CNDH, such as
(as mentioned) its monitoring of the situation of human rights defenders
(OSISA); they have also funded airline travel for its missions abroad and
for the training of personnel (USAID).101 The CNDH is regularly invited
to participate in the activities of human rights organisations. Rather than
strengthening the latter’s capacity, the CNDH appears, all in all, to be the
principal beneficiary of these relationships. This is understandable given its
lack of financial resources and the recency of its creation.

3.7 Accessibility

In principle, the CNDH could be said to be readily accessible. It is
decentralised in such a manner that it has, besides it headquarters in
Kinshasa, 26 provincial representations, along with offices in each town

98  Ibid, Article 6(9).

99 O Oleinikova, “Foreign-Funded NGOs in Russia, Belarus and Ukraine: Recent
Restrictions and Implications”, 9(3) Cosmopolitan Civil Societies Journal (2017),
pp 86-94.

100 See note 20, pp 67-68.

101  Ibid, pp 43-44.
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and territorial entity of the Republic.!9? All these offices are meant to be
permanent. However, as already shown, the CNDH has no personnel in
most of these towns and territorial entities. As to its headquarters and
provincial representation, the current staff is insufficient. This is due to
financial constraints, as demonstrated above. As a result, in practice the
CNDH is less visible on the ground than it is in theory, and many ordinary
Congolese do not utilise its mechanisms because they are unaware of its
existence.

4  Mandate of the Commission

The CNDH’s mandate is provided for in Article 6 of the Organic Law of
March 2013, which includes a list of some 20 human rights issues.103 In
general, these issues relate to the promotion and protection of human
rights. Consequently, the mandate is largely consistent with the Paris
Principles. Indeed, the CNDH exceeds the standards of the Paris
Principles, given that it has quasi-jurisdictional competence to settle
certain cases of human rights violations.!®* The subsections below
examine several important aspects of this mandate.

4.1 Commenting on existing and drafts laws

The competence to comment on existing and draft law is based on Article
6(16) and (18) of the Organic Law of March 2013. The CNDH can
examine national legislation relating to human rights with a view to
ensuring its coherence and advising the government and other state
institutions on issues of human rights promotion and protection.

The CNDH has exercised this power in different ways since 2015.
First, concerning its commentary on draft laws, it has tried to intervene in
the parliamentary process with respect to the adoption of the draft law on
the status and protection of human rights defenders in the DRC. It did so
after the Senate and National Assembly failed to adopt the draft law in line
with the Constitution. The CNDH prepared a harmonised draft law and
recommended its adoption by the joint committee of the Senate and the
National Assembly.!%> The CNDH’s proposal is still on the table of

102 See note 1, Articles 3(1) and 8(3).

103  Ibid, Article 6.

104 Ibid, Article 6(11).

105 See National Commission on Human Rights, Proposition de Loi Relative a la Protection et
a la Responsabilité du Défenseur des Droits Humains — Rapport Synthése de I'Atelier
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discussion in Parliament,!% and at the time of writing seemed likely be
among the areas to be dealt with after the 2018 elections.

Secondly, the CNDH has commented on the application of the laws
on water and electricity consumption. It has noted several violations of the
socio-economic rights of Congolese people, mainly those of the rights to
water and electricity.107 The violations arose due to poor quality of service
by the Company for the Distribution of Water (REGIDESO) and the
National Electricity Company (SNEL). The Commission has also noted
the issuing of overestimated all-in invoices, sometimes with no water or
electricity having been provided, in violation of Law No 15/026 of 31
December 2015, regulating water, and Law No 14/011 of 17 June 2014,
regulating electricity.108 Hence, recommendations were made to the
government to ensure that these state companies comply with the law. 109

Still with regard to socio-economic rights, the CNDH has delivered an
opinion on the social responsibility of companies in the mining and forest
sectors with respect to four provinces (Haut-Lomami, Eastern Kasai,
Lualaba and Tshopo). 110 The main finding is that — with the complicity of
state officials, mainly political authorities in Kinshasa — the companies not
only fail sometimes to pay taxes but also fail to meet their legal obligations
regarding the development of socio-economic infrastructure (such as
hospitals, schools, water supplies, and roads) for the benefit of the local
communities where they deploy their activities. U1 1t has been

d’Harmonisation des Textes Adoptés en Termes Non-Identiques par le Sénat et I’Assemblée
Nationale (November 2017); National Commission on Human Rights, Proposition de la
Commission Nationale des Droits de I’'Homme Aprés Analyse de Deux Textes Votés en des
Termes Non-Identiques par I’Assemblée Nationale et le Sénat — Proposition de Loi Relative a la
Protection et a la Responsabilité du Défenseur des Droits Humains (April 2018).

106 Digital Congo, “Minaku et Kengo Décident D’Accélérer le Rythme du Travail au Parlement”
(16 November 2018), available at https://digitalcongo.net/article/Sbee98cd95b2e
d0004f0666a/ (accessed 19 January 2019).

107 Constitution (18 February 2006), Article 48.

108 National Commission on Human Rights, Avis No 002/AP/CNDH — RDC/2017 — Avis et
Propositions de la Commission Nationale des Droits de I’'Homme (CNDH) sur la Facturation de
la Consommation de [I’Energie Electrique en République Démocratique du Congo
(14 September 2017), p 3; National Commission on Human Rights, Avis No 003/AP/
CNDH — RDC/2017 — Avis et Propositions de la Commission National des Droits de I’Homme
(CNDH) sur la Facturation de la Consommation d’Eau en République Démocratique du Congo
(14 September 2017), p 3.

109  Ibid.

110 National Commission on Human Rights, Avis No 005/AP/CNDH — RDC/2019 — Avis et
Propositions de la Commission Nationale des Droits de ’Homme (CNDH) sur la Responsabilité
Sociétale des Entreprises d’Exploitation Forestiere et Miniére en République Démocratique du
Congo (15 April 2019), p 2.
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recommended, inter alia, that the government strengthen its supervision of
these two sectors.! 12 Justice should also be served through the prosecution
of fiscal offences.!!3

Thirdly, in October 2017 the CNDH issued an opinion on gender
representaltion.114 It examined the 2006 Constitution and the Law of 1
August 2015 on the Modalities of Application of the Rights of Women and
Parity. The CNDH observed that gender representation is still below the
required standard of 50-per-cent representation of women in political
institutions and public and private companies. Accordingly, it
recommended that Parliament amend the electoral law by imposing an
obligation on political parties to ensure that 50 per cent of the candidates
on their lists are women.

However, when the electoral law was adopted in December 2017,
Parliament ignored the CNDH’s opinion. In fact, the electoral law
provides instead that the non-representation of women is not a ground for
a list of candidates to be declared inadmissible for elections.!'® This
provision is one of the reasons that the law was then submitted to the
Constitutional Court for review. In its judgment of 30 March 2018, the
Court held that there was no violation of the Constitution because, for the
purpose of elections, gender equality could not be quantified in
arithmetical terms'!6 since political participation is free and therefore the
number of female candidates may vary from one party to another.''” The
Court ruled that it could not support the declaration of a list as
inadmissible on those grounds alone.!!

112 Ibid,p 7.

113 Ibid.

114 National Commission on Human Rights, Avis No 004/AP/CNDH — RDC/2017 — Avis et
Propositions de la Commission National des Droits de ’'Homme Relatif a la Représentation des
Femmes dans les Institutions Politiques et Entreprises Publiques et Privées en République
Démocratique du Congo (21 October 2017).

115 Law No 17/013 Modifying and Complementing Law No 06/006 of 9 March 2006 on
the Organisation of Presidential, Legislative, Provincial, Urban, Municipal and Local
Elections as Revised to Date (24 December 2017), Article 13(3).

116 Constitutional Court, 30 March 2018, R. Const. 264/630/631, Request for
Unconstitutionality of Some Provisions of Law No 17/013 of 24 December 2017
Modifying and Complementing Law No 06/006 of 9 March 2006 on the Organisation
of Presidential, Legislative, Provincial, Urban, Municipal and Local Elections as
Modified and Complemented to Date (unpublished), pp 11-12.
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4.2 Monitoring domestic human rights situations

The competence to monitor domestic human rights situation reposes on
Article 6(1) and (3) of the Organic Law of March 2013, which empowers
the CNDH to investigate all human rights violations and to visit prisons
and other detention premises. The CNDH has exercised this competence
on several occasions, but its engagements are limited to particular
geographical areas. For example, it monitored public demonstrations held
in Kinshasa in January 2018 and December 2017 against delays in
presidential and legislative elections,!'? but did nothing in regard to
human rights violations during demonstrations in other parts of the DRC.
Likewise, in 2017 it investigated violations of the right to a salary only in
the public administration in Kinshasa. 120

That being said, in the provinces the CNDH investigated the situation
in the Kasai region between 2016 and 2017, the focus of enquiry falling on
the insurrection of Kamwena Sampu, a traditional chief whose death at the
hands of government forces led to violence and widespread human rights
violations.!2! It also visited prisons and detention premises across the
country between May and July 2017.122 Another important investigation
dealt with the social responsibility of companies in the mining and forest
sectors in four provinces (Haut-Lomami, Eastern Kasai, Lualaba and
Tshopo).123

However, there seems to be a lack of monitoring of other areas of
infringement, such as the numerous arbitrary detentions of human rights
and democracy activists by the police and intelligence services; also
neglected are the regular killings, massacres, and other human rights

119 National Commission on Human Rights, Rapport Ponctuel d’Enquétes sur la Situation des
Droits de I’'Homme Consécutive a la Marche du 31 Décembre 2017 dans la Ville de Kinshasa en
République Démocratique du Congo (2 February 2018); National Commission on Human
Rights, Rapport Ponctuel d’Enquétes sur la Situation des Droits de I’Homme Consécutive d la
Marche du 21 Janvier 2018 dans la Ville de Kinshasa en République Démocratique du Congo
(3 February 2018).

120 National Commission on Human Rights, Enquéte sur les Violations du Droit au Salaire
Dans la Fonction Publique — Cas de I’Enseignement Primaire, Secondaire et Professionnel
(October 2017).

121 National Commission on Human Rights, Rapport Ponctuel d’Enquétes Préliminaires sur la
Situation « Kamuina Nsapu » au Kasai Central 2016-2017 (July 2017).

122 National Commission on Human Rights, Rapport Syntheése de Visite des Prisons Dans les
Dix Anciennes Provinces de la Républiqgue Démocratique du Congo: Mai -Juillet 2017 (24 July
2017).

123 National Commission on Human Rights, Rapport Ponctuel d’Enquétes sur la
Responsabilité Sociétale des Entreprises d’Exploitation Forestiére et Miniére en République
Démocratique du Congo (15 April 2019).
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violations connected to the exploitation of Congolese natural resources in
the Kivu and Ituri regions. The territorial limitations of the CNDH’s work
can be explained by its lack of independence and sufficient human and
financial resources.

There are other problems that also deserve to be addressed. The most
important of these is the partiality of the CNDH’s reports, which seek to
obscure the responsibility of high-ranking state officials. This is the case
with the killings of civilians, property damage and other human rights
violations that occurred during public demonstrations in Kinshasa. The
CNDH attributed these violations, without any legal analysis, to
unidentified members of the police and army, as well as to protesters and
organisers of the demonstrations. 124 Nothing was said about the command
responsibility of those in control of the police and army. Concerning the
insurrection of Kamwena Sampu in the Kasai region, the CNDH echoes
the official position that the government is combating terrorists.'%> It does
not discuss the responsibility of state officials who are suspected of being
involved in the violence. Instead, it attributes violations to rogue members
of the police and army, as well as to terrorists and other criminals. 126

All of this raises serious doubts about the credibility and quality of the
Commission’s reports. The CNDH needs to strengthen its capacity for
legal analysis and assessing situations where widespread human rights
violations occur; in particular, it needs to demonstrate independence in the
execution of its mission.

4.3 Monitoring and advising on compliance with international
standards

The CNDH exercises this competence on the basis of Article 6(10) and
(12)-(15) of the Organic Law of March 2013. The competence includes
contributing to the drafting of the DRC’s reports to international treaty
bodies. This was the case in 2017 with the DRC’s combined periodic
reports to the African Commission on Human and Peoples’ Rights on the
implementation of the African Charter on Human and Peoples’ Rights
(2008-2015) and with regard to the Maputo Protocol on the rights of
women (2005-2015).

The CNDH can also monitor the application of human rights
instruments, recommend the ratification of necessary human rights

124 See note 119, pp 8, 9, 16 and 19.
125 See note 121, p 8.
126 Ibid, p 16.
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treaties, and promote the harmonisation of national legislation with
international human rights instruments. A striking example comes from its
opinion of September 2017 on the restoration of the moratorium on the
death penalty in the DRC.'?7 This issue relates to the debate about whether
the death penalty conforms to the 2006 Constitution, especially so to
Article 61(1), which states that the right to life is not subject to derogation
in any circumstances, even in the event of a state of siege or emergency.

In the Mukonkole case, the Supreme Court of Justice, acting as
Constitutional Court, found that the application of the death penalty was
still consistent with the 2006 Constitution. 28 It held that Article 61(1) does
not abolish the death penalty and that the prohibition on departing from
the right to life simply means that, outside those situations provided for by
the law, the right to life is protected in all circumstances and cannot be
violated arbitrarily. 129

The ruling followed the rejection of the draft law abolishing the death
penalty in 2010. 130 1) this regard, the CNDH is of the view that executing
the death penalty would be incompatible with the promise made by the
government at different international fora to abolish the death penalty. 131
It argues that this abolition is warranted by the fact that the death penalty
no longer has any constitutional basis in the DRC as the 2006 Constitution
does not explicitly provide for it,132 contrary to the previous Constitution
of 4 April 2003.133

The CNDH concludes that, as a result, the DRC should restore the
moratorium on the execution of the death penalty, which was initially
established in December 1999 before being suspended in March 2002

127 National Commission on Human Rights, Avis No 001/AP/CNDH — RDC/2017 — Avis et
Propositions de la Commission National des Droits de I’Homme Relatif a la Réhabilitation du
Moratoire sur les Exécutions de la Peine de Mort en République Démocratique du Congo
(14 September 2017).

128 Supreme Court of Justice, R. Const. 128/TSR, Motion of Unconstitutionality
Submitted at the Public Hearing of 26 May 2010 by the Accused Honorable Martin
Mukonkole and Mr Norbert Muteba in the Case Opposing them to the Public
Prosecutor under RP. 003/CR (28 January 2011) (unpublished).

129 B Kahombo, “The Principle of Complementarity in Practice: A Survey of Congolese
Legislation Implementing the Rome Statute of the International Criminal Court”, in
B Van der Merwe and G Kemp (eds), International Criminal Justice in Africa, 2016,
Nairobi, Strathmore University Press (2017), p 235.

130 Ibid, p 234. See also A Mbata and B Mangu, Abolition de la Peine de Mort et
Constitutionalisme en Afrique, Paris, L'Harmattan (2011), pp 67-105.

131 Seenote 127, p 6.

132 Ibid,p 7.
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pending the adoption of national legislation.'3* This restoration should
include the adoption of a law authorising the ratification of the Second
Optional Protocol to the International Covenant on Civil and Political
Rights of 1989, which is aimed at the abolition of the death penalty.“’5

4.4 Educating and informing

Normally it falls to the government to ensure the promotion of human
rights through teaching, education and dissemination of relevant
information across the country.136 The CNDH is a mechanism
complementary to this. However, it has the potential to become the main
promoter of human rights and may be used by the government for the
fulfilment of its own constitutional obligation. The CNDH’s competence
in this regard rests on Article 6(7) and (8) of the Organic Law of March
2013. It is mandated to make citizens aware of their fundamental rights
and to organise campaigns of civic education in order to create a culture of
respect for human rights.

Since 2015, the CNDH has undertaken three kinds of activities:
holding conferences and workshops on human rights; promoting the
institution, its legal framework and procedures through the media; and
presenting its vision of human rights promotion and protection to civil
society organisations. 137

These activities are insufficient, however. As noted, few Congolese are
even aware of the CNDH’s existence;138 some also confuse its status with
that of an NGO.!3? These problems are indicative of the CNDH’s limited
accessibility to the public and, conversely, the need for it to be deployed
throughout the country.

4.5 Receiving and dealing with complaints and petitions

The CNDH can receive and examine complaints of victims of human
rights violations. This is a quasi-jurisdictional competence. It includes an
extraterritorial dimension. In fact, the CNDH can deal with human rights
violations committed by Congolese or against them abroad, regardless of

134 Seenote 127,p 7.
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136 Constitution (18 February 2006), Article 45(5)-(7).
137 See note 20, p 56.

138 Ibid, p 76.
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whether the author is a natural person or a legal entity.140 However, one
may argue that, as a matter of general law, international rules on
immunities of foreign states and officials should be observed.

The procedures applicable before the CNDH lead to three main
observations. The first concerns those who have locus standi before the
Commission. 4! In the first place this is the victim, or group of victims, of
a human rights violation. Of course, a victim can mandate her counsel to
submit an application in her name. If in detention, the victim can equally
submit his petition through a member of his family or the administrative
authority in charge of the management of the prison or detention
premises.142 Cases may also be brought by human rights organisations
acting on behalf of victims, and by third parties. All complaints submitted
to the CNDH’s provincial or external offices are forwarded to the
headquarters in Kinshasa for assessment. Moreover, the CNDH can deal
with any human rights violation proprio motu on the initiative of any
Commissioner for Human Rights.

The second observation is that the treatment of cases of human rights
violations is made by a commissioner in charge of a permanent or ad hoc
sub-commission. He or she has 25 days in which to hear the parties and
close his or her investigation. This delay can be extended but not beyond
three months. The Manual of Procedure does not specify what happens if
the commissioner is still not ready. One may argue that this would amount
to a grave violation of procedural rules that could justify the CNDH
president’s convening a meeting of the bureau to take appropriate
measures on the issue, such as conferring the case to another
commissioner. The procedure is confidential and the principle of free
administration of evidence alpplies.143 In the end, the commissioner must
submit his or her report to the plenary assembly with appropriate
recommendations.

Thirdly, there are different possible outcomes to cases that are
investigated. The main ones are the following: helping victims to lodge
their applications or acting on their behalf before the courts; settling cases
by reconciling the parties; taking measures to stop human rights violations
(for example, by contacting the superior of the perpetrator of the violation,

140 See note 1, Article 5.

141 Ibid, Article 28.

142 Manual of Procedure before the National Commission on Human Rights (18 February
2016), Article 13.

143 Ibid, Articles 3, 7 and 32. See also note 1, Article 33.
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or by making a recommendation to the institution concerned); and closing
the case file.144

In this context, the CNDH receives numerous complaints of human
rights violations and examines a few cases proprio motu.'* For example,
between March and June 2017, 1,218 complaints were submitted to it.146
The majority of these complaints came from Kinshasa, and were
submitted by NGOs or defence counsels on behalf of victims.'%7 This is
due to the concentration in the capital city of state institutions and services
that perpetrate these violations, and to lack of knowledge about the CNDH
in the p1rovinces.148 In general, between 2015 and 2017 many of these
complaints concerned violations of civil and political rights, such as the
right to life and physical integrity, the right to freedom of movement, the
right to peaceful assembly, and the right to fair trial.'* The likely reason
is the fact that this period coincided with demonstrations held in protest at
the delay of presidential and legislative elections until December 2018.

It is hard to know exactly which outcome was reserved for each case.
This is because a large number of cases are not documented by the
Commission and its procedures are confidential. The CNDH is not under
obligation to make its reports public after its investigation of complaints.
From the available sources, it is known that there have been a number of
successful cases of conciliation, such as the recovery by a Congolese in the
village of Lumbwe (High Katanga Province) of land of his that was
illegally expropriated by a traditional chief.1>0 In other cases, the CNDH
recommends what it deems necessary for the improvement of human
rights protection in the country. Its recommendations, which are included
in its activity reports, may well derive from the treatment of individual
cases as well as the investigation of more complex situations of human
rights violations. In general, they are addressed to different state
institutions (Parliament, government and the judiciary).

Unfortunately, the CNDH has done nothing so far to monitor the
implementation of its recommendations. The general trend is that many of
them are not complied with. Thus, during the presentation of its activity
report for the year 2016-2017 to the National Assembly in May 2018, the

144 Rules of the National Commission on Human Rights, Article 153; Manual of
Procedure before the National Commission on Human Rights, Article 41.

145 See note 20, p 82.

146 See note 51, p 52.
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CNDH pointed out that, of the 229 recommendations it made over the
year, only 20 were carried out.’! This is a negative outcome which may
well affect the credibility of the CNDH as an institution for protecting
human rights. There is a need for consistent follow-up of its
recommendations and for ensuring that they are implemented.

5  Public accountability

5.1 Reporting annually on all aspects of its work

The CNDH is obligated to report annually on all aspects of its work. 122 Its
annual report must be transmitted to other state institutions: the President
of the Republic, National Assembly, Senate, government, Constitutional
Court, Court of Cassation, State Council, High Military Court, and the
public prosecution services. The general reports on the situation of human
rights in the DRC are presented to the National Assembly. 153 The purpose
for these reporting procedures is to keep other institutions aware of the
work of the CNDH and, more importantly, to draw their attention to its
recommendations for improving human rights protection.

Three activity reports have been presented, for the years 2015-2016,
2016-2017 and 2017-2018. There is no delay in this regard, although, at the
time of writing, the third report had not been yet published on the CNDH’s
website.

5.2 Regular consultations with stakeholders

The CNDH does not work in isolation. It attends international meetings
dedicated to human rights issues, shares experience with other national
human rights institutions, and seeks to strengthen its capacity through
these external relations. For example, it is connected to the Network of
African National Human Rights Institutions and the Francophone
Association of National Human Rights Institutions. ! Alongside the
BCNUDH and the Office of the United Nations High Commissioner for
Human Rights, these organisations contributed, in April 2016, to
strengthening the capacity of CNDH personnel with regard to handling

151 National Commission on Human Rights, Présentation du Rapport d’Activités de la CNDH
a I’Assemblée Nationale (10 May 2018), available at http://www.cndhrdc.cd/g?post=109
(accessed 27 October 2018).

152 See note 1, Article 7(1).

153 Ibid, Article 7(2).

154 See note 20, p 51.
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complaints of human rights violations, to methods of investigation and to
conciliating parties.!>> The CNDH has in turned shared its experience
with its counterparts in Burundi and Morocco. %0

A problem concerning the relationship with the BCNUDH is that the
latter is perceived as undermining the CNDH by performing the same
functions of human rights promotion and protection in the DRC.!57 The
BCNUDH is a provisional office of the United Nations and should start
transferring all its expertise to the CNDH, which is a permanent body,
pending the completion of its mandate, rather than consolidating its
presence in the DRC. This would strengthen the CNDH and improve its
moral authority on Congolese human rights issues.

Internally within the DRC, the CNDH should keep in touch with
other stakeholders. This is the case, first, with the judiciary, which is the
guarantor of the individual freedoms and fundamental rights of citizens. 158
In this regard, consultations between the parties can be made in two ways.
On the one hand, during its investigations the CNDH is entitled to resort
to judicial services for the purpose of discharging its mandate. For
example, during the 2017 visits to prisons and detention premises, it was
accompanied by an officer of the public prosecution who would release
detainees or take any other appropriate measure in cases of irregular or
arbitrary detention.!® It is an obligation for judicial authorities or others
whose assistance is requested by the CNDH to assist it, and their failure to

do so may constitute the offence of criminal abstention under the Penal
Code.160

However, there is still a problem of harmonisation of activities. It
stems from the fact that the CNDH does not seem to take into account the
case law of the Constitutional Court in its work, particularly in regard to
the issuance of legal opinions. Likewise, the Constitutional Court does not
pay attention to the work done by the CNDH. As a consequence, there is
a risk of contradictory interpretation of the Constitution and applicable
laws, as one may see in regard to the previously mentioned issues the death
penalty, on the one hand, and, on the other, gender representation in
political institutions and public- and private-sector companies. In the
former case, it is important to recall that the CNDH had taken a position

155 Ibid, p 28.

156 Ibid, p 51.

157 See note 22.

158 Constitution (18 February 2006), Article 150(1).

159 See note 122, p 6.

160 See note 1, Article 30; Rules of the National Commission on Human Rights, Article
181(2).
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that Article 61(1) of the 2006 Constitution offers a basis for the abolition of
the death penalty, contrary to the interpretation given by the Constitution
Court. This is a violation of Article 168 of the Constitution which states
that the judgements of the Constitutional Court are binding on everyone.

Finally, the relationship with the Ministry of Justice and Human
Rights raises a number of issues. The CNDH is regularly invited to
participate in its activities. This has been the case with the participation of
its experts in the development the national policy on the reform of the
judicial sector in 2016 and 2017. More recently, the CNDH contributed to
the investigative report of a joint government and civil society commission
set up to examine human rights violations that occurred during public
demonstrations in December 2017 and January 2018 against the delay of
presidential and legislative elections.'®! The CNDH’s own reports on
these events served as working documents.

This kind of collaboration is valuable, but it seems to diminish the
CNDH’s authority on human rights issues and imply that its contribution
is of the same status as that of another state service, whereas such an
investigation should indeed be led by it as an independent body
specialising in these very issues. Making better use of the CNDH can
reduce the government’s total costs on activities for promoting and
protecting human rights.

6 Conclusion

The CNDH is a legal entity which enjoys financial and administrative
autonomy. It is a multi-member institution, technical and apolitical in
nature, reflective of diversity, and made up entirely of representatives of
civil society. It has close relationships with many other institutions,
national and international, and sometimes works together with them. In
some respects, its mandate is broader than the standards provided for by
the Paris Principles. In this regard, the legal design of the CNDH under the
Organic Law of March 2013 is largely consistent with the Paris Principles.

The CNDH is also effective on the ground. It has been performing its
functions since 2015, and in the four years in which it has been operational,
has recorded a number of achievements. This chapter has highlighted
several investigations of human rights violations (demonstrations in

161 Ministry of Human Rights, Rapport Synthése de la Commission d’Enquéte Mixte-312:
Enquéte sur les Violations et Atteintes Relatives aux Droits de I’Homme en Lien avec les
Manifestations du 31 Décembre 2017 et 21 Janvier 2018 a Kinshasa (10 March 2018).
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Kinshasa; the violation of the right to salary in the public administration;
the crisis in Kasai; and visits to prisons and detention premises).

The CNDH has also issued a number of legal opinions, including ones
on the consumption of water and electricity, the social responsibility of
companies in the mining and forest sectors, the moratorium on the
enforcement of the death penalty, and the representation of women in
political, public and private organisations. In addition, the CNDH has
exercised its quasi-jurisdictional competence to deal with complaints
lodged by victims of human rights violations.

All this shows how important its mandate is for the promotion and
protection of human rights in the DRC. However, the CNDH has faced
numerous difficulties in carrying out its mandate.

The main one is the lack of sufficient financial, infrastructural and
logistical means. The CNDH does not have premises of its own for its
headquarters but rents private houses for its offices. It has limited financial
autonomy because it has never received the budget it requested from the
National Assembly. Even the small budget approved for it is not always
fully allocated by the government. Donor funding does not fully
compensate for such governmental failure. As a result, the CNDH suffers
from a lack of sufficient personnel that makes it impossible for it to cover
the whole country. Its limited capacity for action forces it to concentrate
itself in the capital city Kinshasa, whereas within provinces and other
territorial entities many Congolese do not know of its existence.

In terms of the qualification of its members, the requirements are not
high. The CNDH comprises both lawyers and non-lawyers, with or
without specialist legal expertise. Since the CNDH deals with complex
human rights and humanitarian issues, the lack of the best and most
competent persons in its composition undermines its ability to carry out its
mandate effectively. Another problem is the politicisation of the institution
through the appointment of commissioners who are politically connected
to the regime in power and of other employees recommended by
politicians. This impairs the CNDH’s independence and has had an
adverse effect on the credibility of its investigative reports. Its conduct gives
the impression of being biased — for instance, the tendency is to hide the
responsibility of high-ranking state officials, whose involvement in
violations is not underscored and legally assessed.

In spite of the strengths of its legal framework, the CNDH’s numerous
challenges cause it to fall below the standards laid down in the Paris
Principles. However, in 2018, it celebrated its accreditation with “A”
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status by the Global Alliance of National Human Rights Institutions
(GANHRYI); attaining this status means that it is recognised as conforming
fully to the Paris Principles. This recognition allow, among other things,
for its participation in the meetings of the United Nations Human Rights
Council and other international human rights fora. Obtaining such
surprising recognition is likely to spur it on to improve the quality of its
work in the next five years before a new evaluation is carried out.

For this purpose, it is necessary to amend the Organic Law of March
2013. The latter should require that, to be appointed as a commissioner,
every candidate must have specialist expertise in human rights,
constitutional law, and the law of armed conflict. Such an expertise should
combine professional experience with the possession of a law degree,
preferably in advanced studies or a doctorate. Furthermore, there is a need
to strengthen the capacity of the current CNDH’s personnel in legal
analysis and assessment of human rights violations. Its members should
also demonstrate more independence from the regime in power in the
execution of their mission.

As to its relationships with other institutions, there is need to avoid
contradictory interpretations of the Constitution with the Constitutional
Court and to eliminate overlapping agencies and services, such as the
Liaison Entity for Human Rights established within the Ministry of
Human Rights. The BCNUDH, which is a provisional office of the United
Nations for human rights promotion and protection in the DRC, should
transfer all its expertise to the CNDH, which is permanent, and be
progressively closed.

Finally, the government should provide the necessary funding to the
institution and, most importantly, construct premises for its national and
provincial headquarters.
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

B.1 Constitutional framework

The institutional framework for promoting and protecting human rights in
the DRC is laid down in an organic law.

B.2 Legislative and regulatory instruments

PRESIDENCE DE LA REPUBLIQUE

LOI ORGANIQUE N° 13/011 DU 21 MARS 2013 PORTANT
INSTITUTION, ORGANISATION ET FONCTIONNEMENT DE LA
COMMISSION NATIONALE DES DROITS DE ’HOMME

Exposé des motifs

Le respect de la dignité et de la valeur humaine constitue la substance des
Droits de ’'Homme. Ces derniers jouissent, sur le plan international, d’une
légitimité qui leur confére un poids moral incontestable et qui conduit les
Etats et Gouvernements membres des Nations Unies a ratifier des traités
et a se soumettre librement aux obligations contraignantes en la matiére.

Ce méme effort a prévalu en République

Démocratique du Congo, a travers la mise en place de plusieurs structures,
notamment celle du Ministére des Droits et Libertés des Citoyens,
diversement dénommé selon les époques, ainsi que celle de I’Observatoire
National des Droits de 'Homme, institué par le Parlement de Transition
en application de la résolution n° 8/DIC/CHSC du Dialogue
Intercongolais.

Par ailleurs, il est important de souligner la détermination dont la
société civile congolaise a fait montre dans ce domaine ces vingt derniéres
années.

En dépit de ces multiples entreprises pour la promotion et la protection
des Droits de 'Homme, la République Démocratique du Congo accuse,
dans ce secteur, un déficit qui impose des innovations induites par le
processus démocratique, cristallisé dans la Constitution du 18 février 2006
telle que modifiée par la Loin° 11/002 du 20 janvier 2011 portant révision
de certains articles.
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En effet, pour réaffirmer son attachement au respect des Droits de
'Homme et aux libertés fondamentales, la Constitution s’appesantit
largement sur les droits civils et politiques, les droits économiques, sociaux
et culturels, ainsi que sur les droits collectifs garantis par 1’Etat.

Pour confirmer cette volonté politique, elle offre, dans son article 222,
alinéa 3, la possibilité de créer une institution d’appui a la démocratie.

Cette institution, en I’occurrence la Commission Nationale des Droits
de 'Homme, est un mécanisme mis en place par la présente Loi qui
s’assigne comme objectif d’aider les pouvoirs publics a assumer
correctement leurs obligations constitutionnelles en la matieére.

La Commission Nationale des Droits de ’'Homme, CNDH en sigle,
est un organisme technique, consultatif, indépendant, pluraliste,
apolitique, doté de la personnalité juridique et émargeant au budget de
I’Etat.

En vue de préserver son indépendance et sa crédibilité, aucun organe
national, étranger ou international ne peut lui donner injonction.

Sa mission, ses attributions, son organisation, sa composition et son
fonctionnement sont déterminés par la présente Loi qui s’articule de la
maniére suivante :

Titre I°" : Des dispositions générales

Titre IT : De la mission et des attributions

Titre IIT : De I’organisation, de la composition et du fonctionnement
Titre IV : Des ressources

Titre V : De la procédure devant la CNDH

Titre VI : Des Immunités et du privilege de juridiction

Titre VII : Des dispositions finales

Telle est I’économie générale de la présente Loi.
Loi

L’Assemblée Nationale et le Sénat ont adopté;
La Cour Supréme de Justice a statué;

Le Président de la République promulgue la Loi dont la teneur suit:
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TITRE I' : DES DISPOSITIONS GENERALES
Article 17 :

Conformément a I'article 222, alinéa 3, de la Constitution, il est institué,
en République Démocratique du Congo, une Commission Nationale des
Droits de 'Homme.

La Commission Nationale des Droits de ’'Homme, ci-aprées CNDH,
est une institution d’appui a la démocratie. Elle est indépendante,
pluraliste, apolitique et dotée de la personnalité juridique.

Elle jouit de 'autonomie administrative, financiére et technique.
Article 2 :

Au sens de la présente Loi, il faut entendre par droits de ’homme, les droits
inaliénables et inhérents aux étres humains tels que définis par les
dispositions du Titre I de la Constitution et par les instruments juridiques
internationaux y relatifs, diment ratifiés et dont le respect et I’exercice,
garantis par I’Etat, permettent I’épanouissement intégral de ’homme.

Article 3 :

La CNDH a son siege a Kinshasa, Capitale de la République
Démocratique du Congo.

Ce siége, de méme que les bureaux de représentation provinciale et
locale, sont inviolables.

En cas de circonstances exceptionnelles empéchant la CNDH de se
réunir a son siége habituel, son Bureau peut décider du lieu qui abritera
provisoirement ses travaux.

TITRE II : DE LA MISSION ET DES ATTRIBUTIONS
Chapitre 1° : De la mission

Article 4 :

La CNDH est un organisme technique et consultatif chargé de la
promotion et de la protection des droits de 'homme. Elle veille au respect
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des droits de I'hnomme et des mécanismes de garantie des libertés
fondamentales.

Dans I’accomplissement de sa mission, la CNDH n’est soumise qu’a
I’autorité de la Loi.

Article 5 :

La CNDH exerce son action a I’égard des personnes physiques ou morales
tant publiques que privées se trouvant sur le territoire national ou a
I’étranger.

Elle exerce son action a I’égard des personnes physiques, victimes ou
auteurs, et des personnes morales auteurs des violations des droits de
I’homme en République Démocratique du Congo.

Elle exerce également son action a 1’égard des personnes physiques de
nationalité congolaise se trouvant a 1’étranger, victimes ou auteurs des
violations des droits de ’homme.

Chapitre 2 : Des attributions

Article 6 :

La CNDH a pour attributions de :

enquéter sur tous les cas de violations des droits de ’homme ;

2 orienter les plaignants et victimes et les aider a ester en justice sur toutes
les violations avérées des droits de ’homme ;

3  procéder a des visites périodiques des centres pénitentiaires et de
détention sur toute ’étendue de la République Démocratique du Congo ;

4 veiller au respect des droits de la femme et de ’enfant ;
5  veiller au respect des droits des personnes avec handicap ;

veiller au respect des droits des personnes du troisieme age, des personnes
avec VIH/Sida, des prisonniers, des réfugiés, des déplacés de guerre, des
personnes victimes des calamités de tout genre et des autres groupes
vulnérables ;

faire connaitre aux citoyens leurs droits fondamentaux ;

concourir a la promotion de ’éducation civique et de la culture des droits
de 'homme pour une meilleure conscience citoyenne ;

9 renforcer les capacités d’intervention des associations de défense des
droits de 'homme :
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veiller a I’application des normes juridiques nationales et des instruments
juridiques régionaux et internationaux relatifs aux droits de I’homme
dment ratifiés par la République Démocratique du Congo ;

régler certains cas de violation des droits de ’homme par la conciliation ;

formuler des recommandations pour la ratification des instruments
juridiques régionaux et

internationaux des droits de ’homme ;

promouvoir et veiller & ’harmonisation de la législation, des reglements
et des pratiques nationaux avec les instruments internationaux relatifs
aux droits de 'homme diiment ratifiés par la République Démocratique
du Congo ;

dresser des rapports sur I’état d’application des normes nationales et des
instruments juridiques internationaux en matiére des droits de ’homme ;

contribuer a la préparation des rapports que la République Démocratique
du Congo présente devant les organisations internationales, en
application de ses obligations conventionnelles dans le domaine des
droits de ’'homme ;

examiner la législation interne relative aux droits de ’homme et faire des
recommandations pour son ordonnancement législatif ;

formuler des suggestions susceptibles de susciter le sens des devoirs
indispensable a la promotion collective des droits de ’homme ;

émettre des avis et faire des propositions au Parlement, au
Gouvernement et aux autres institutions concernant les questions
relatives a la promotion et a la protection des droits de '’homme ainsi
qu’au droit international humanitaire et a I’action humanitaire ;

développer des réseaux et des relations de coopération avec les
institutions de la République, les organisations locales, nationales et
internationales poursuivant les mémes objectifs ;

exercer toute autre attribution ou activité rentrant dans le cadre de sa
mission.

Article 7 :

La CNDH publie le rapport annuel sur ses activités et le transmet au
Président de la République, a 1’Assemblée Nationale, au Sénat, au
Gouvernement, a la Cour Constitutionnelle, a la Cour de Cassation, au
Conseil d’Etat, a la Haute Cour Militaire et aux Parquets pres ces
juridictions. Ce rapport fait I’objet d’un débat a I’ Assemblée Nationale.

Elle publie et leur adresse, en outre, des rapports semestriels sur la
situation générale des droits de ’hnomme en République Démocratique du
Congo et des rapports ponctuels chaque fois que la situation I’exige.

Ces rapports sont publiés dans un site Internet.
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TITRE III : DE I’ORGANISATION, DE LA COMPOSITION
ET DU FONCTIONNEMENT

Chapitre I°' : De I’organisation
Article 8 :

La CNDH comprend les organes ci-apres :

1) I’Assemblée Pléniére ;
2) le Bureau;

3) les Sous-commissions Permanentes.

La CNDH dispose d'un Secrétariat technique chargé des questions
administratives, juridiques et financiéres.

Elle a un bureau de représentation au chef-lieu de Province, une
Antenne dans chaque ville et au chef-lieu de Territoire.

Article 9 :

L’Assemblée Pléniere comprend 1’ensemble des membres de la CNDH.

Elle est 'organe de conception, d’orientation, de décision et de
controle de la CNDH.

Ses décisions sont prises par consensus ou, a défaut, par vote
majoritaire.

Le Président de la CNDH a rang de Ministre et les autres membres ont
rang de Vice-ministre.

Article 10 :

L’Assemblée Pléniére adopte, avant la mise en place du Bureau, son
Reéglement Intérieur.

Ce Reéglement ne peut étre mis en application que si la Cour
Constitutionnelle le déclare conforme a la Constitution dans les quinze
jours de sa saisine. Passé ce délai, le Reglement est réputé conforme.

Article 11 :

Le Bureau est ’organe de gestion et de coordination de la CNDH.
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11 est composé de 4 membres:

1) un Président;

2) un Vice-président ;

3) un Rapporteur ;

4) un Rapporteur adjoint.

Article 12 :

Les Sous-commissions Permanentes sont des organes techniques chargés
de traiter des questions spécifiques ayant trait a la mission de la CNDH.

Elles sont organisées par le Réglement Intérieur.
Article 13 :

La CNDH comprend cinq Sous-commissions
Permanentes:

1) la Sous-commission des droits civils et politiques;

2) la Sous-commission des droits sociaux, économiques et culturels;
3) la Sous-commission des droits collectifs;

4) la Sous-commission des droits de la femme et de ’enfant;

5) la Sous-commission des droits des personnes avec handicap et autres
personnes vulnérables dont les personnes vivant avec le VIH/Sida et les
personnes du 3°™€ age.

La CNDH peut créer des Sous-commissions ad hoc chargées d’examiner
des questions particuliéres.

Chapitre 2 : De la composition

Article 14 :

La CNDH est représentative des forces sociales engagées dans la
promotion et la protection des droits de ’homme.

Elle est composée de neuf membres, chaque genre étant représenté par
au moins trente pour cent des membres.

Il s’agit de :
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1Y)

2)
3)
4)
5)
6)
7)

8)

représentant des organisations non gouvernementales des droits de
I’homme;

un représentant des ordres professionnels;

un représentant des syndicats;

un représentant des universitaires;

deux représentants des confessions religieuses;
un représentant des personnes avec handicap;

un représentant des organisations non gouvernementales des droits
spécifiques de la femme;

un représentant des personnes vivant avec le VIH/Sida.

Article 15 :

Nul ne peut devenir membre de la CNDH s’il ne remplit les conditions ci-

apres:
1)
2)
3)
4)
5)

6)
7)

étre de nationalité congolaise;
étre agé de 30 ans au moins;

étre titulaire d’un dipléome de graduat au moins ou d’un titre équivalent et
justifier d’une expérience professionnelle de 5 ans au plus dans un
domaine pouvant présenter un intérét pour la Commission;

ne pas appartenir a un organe dirigeant d’une quelconque formation
politique;

faire preuve d’intérét et de maitrise dans le domaine des droits de
I'homme;

faire preuve de compétence, de probité morale et intellectuelle;

produire un extrait de casier judiciaire vierge.

Article 16 :

Les membres de la CNDH sont choisis par I’ Assemblée Nationale sur une
liste de 2 personnalités par groupe, dont une femme, désignées par leurs

pairs.

Les représentants des confessions religieuses sont choisis par
I’ Assemblée Nationale sur une liste de 4 personnalités, dont deux femmes,
désignées par leurs pairs.

Article 17 :

Les membres de la CNDH siégent a temps plein.

Ils sont investis par Ordonnance du Président de la République.
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Article 18 :

La qualité de membre de la CNDH est incompatible avec les fonctions de:

1) membre du Gouvernement;

2) membres d’autres institutions de la République et de celles d’appui a la
démocratie;

3) membre des Forces Armées, de la Police Nationale et des services de
sécurité;

4) magistrat;

5) agent de carriére des services publics de 1'Etat;

6) cadre de la Territoriale;

7) mandataire public;

8) membre des cabinets des institutions politiques et des autres institutions
d’appui a la démocratie;

9) employé dans une entreprise publique.
La qualité de membre de la CNDH est également incompatible avec

I’exercice des fonctions rémunérées conférées par un Etat étranger ou un
organisme international.

Article 19 :

Les membres de la CNDH sont désignés pour un mandat de 5 ans
renouvelable une seule fois.

Sans préjudice de I’alinéa précédent, leurs fonctions prennent fin pour
cause de :

1) démission;

2) empéchement définitif;

3) condamnation irrévocable & une peine de servitude pénale principale
pour infraction internationale;

4) déchéance du mandat sur proposition des deux tiers des membres pour
manquement grave sans préjudice de l'action judiciaire qui peut étre
engagée contre lui;

5) décés.
Aux termes du présent article, constitue un manquement grave, tout acte

ou tout comportement susceptible de compromettre la mission de la
CNDH.
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Article 20 :

En cas de vacance, il y sera pourvu conformément aux dispositions des
articles 15 et 16 relatives aux modalités de désignation des membres de la
CNDH.

Les membres de la CNDH désignés en remplacement de ceux dont les
fonctions ont pris fin avant leur terme normal, achévent le mandat de ceux
qu’ils remplacent.

Article 21 :

La CNDH se réunit de plein droit au plus tard le cinquiéme jour qui suit
son investiture par le Président de la République.

La séance d’ouverture est présidée par le doyen d’age, assisté de deux
membres les moins agés et porte sur 1’élection des membres du Bureau et
des coordonnateurs des Sous-commissions.

Chapitre 3 : Du fonctionnement

Article 22 :

Avant leur entrée en fonction, les membres de la CNDH prétent, devant la
Cour Constitutionnelle, le serment ci-apres:

«Moi, ..... , je jure sur I'honneur, de respecter la Constitution et les Lois de la
République Démocratique du Congo, de remplir loyalement et fidélement les
fonctions de membre de la Commission Nationale des Droits de 'Homme.

Je prends I’engagement solennel de n’exercer aucune activité susceptible de
nuire a I'indépendance et a la transparence de la Commission Nationale des
Droits de ’'Homme, de m’en tenir a I’obligation de confidentialité, méme
apres la cessation de mes fonctions ».

Article 23 :

Les membres de la CNDH bénéficient des indemnités et avantages qui leur
assurent 'indépendance nécessaire a ’accomplissement de leur mission.

A leur entrée en fonction, ils ont droit aux frais d’installation
équivalant a six mois de leurs émoluments.

A la fin de leurs fonctions, ils bénéficient d’'une indemnité de sortie
équivalant a six mois de leurs émoluments.
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Article 24 :

Les représentants de la CNDH dans les structures provinciales et locales
sont nommés par le Bureau aprés avis conforme de 1’ Assemblée Pléniére.

Article 25 :

La CNDH se dote du personnel nécessaire a son fonctionnement selon les
modalités définies par le Réglement Intérieur.

TITRE IV : DES RESSOURCES
Article 26 :

Les ressources de la CNDH sont constituées principalement de la dotation
émargeant au budget de I’Etat.

La CNDH élabore, conformément a la Loi n°® 10/010 du 27 avril 2010
relative aux finances publiques, ses prévisions budgétaires portant
exclusivement sur la rémunération et le fonctionnement.

Elle les transmet au Gouvernement.
Article 27 :

La CNDH peut obtenir des dons et legs conformément aux Lois et
Reéglements en vigueur.

Leurs valeurs sont inscrites dans les prévisions budgétaires de 1’année
qui suit leur libération.

TITRE V: DE LA PROCEDURE DEVANT LA CNDH
Article 28 :

Toute personne physique victime de violation des droits de ’homme peut
saisir la CNDH. De méme, un groupe de personnes peut collectivement
saisir la CNDH.

Les organisations légalement constituées, ayant la défense et la
promotion des droits de ’homme dans leurs missions, peuvent aussi saisir
la CNDH en lieu et place des victimes.

La CNDH peut également se saisir d’office.
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Article 29 :

Toute personne physique ou toute organisation ayant saisi la CNDH ne
peut étre inquiétée. Les autorités tant civiles que militaires assurent sa
protection.

Cette protection s’étend aux proches de la victime, aux membres de
I'organisation ainsi qu’aux témoins.

Article 30 :

La CNDH peut, dans I’accomplissement de sa mission, solliciter la
collaboration de toute autorité publique, notamment les forces de 1’ordre,
les autorités administratives et judiciaires ou autre personne physique ou
morale.

Les autorités et les personnes saisies a cet effet sont tenues de lui
apporter leur concours.

Article 31 :

Sous réserve du respect des droits et libertés garanties par la Constitution,
la CNDH a le pouvoir d’accéder a tout lieu pour vérifier les allégations
relatives aux violations des droits de I’homme.

Article 32 :

\

L’anonymat est accordé a toute personne qui le requiert pour son
témoignage devant la CNDH.

Article 33 :

La procédure devant la CNDH est confidentielle.

La violation de la confidentialité est punie des peines prévues pour la
violation du secret professionnel.

TITRE VI : DES IMMUNITES ET DU PRIVILEGE DE
JURIDICTION

Article 34 :

Les membres, les cadres et agents de la CNDH jouissent de la liberté de
mouvement et de la sécurité sur toute ’étendue de la République.
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Article 35 :

Les membres de la CNDH ne peuvent étre recherchés, poursuivis, arrétés,
détenus ou jugés en raison de leurs opinions aussi bien durant I’exercice de
leur mandat qu’aprés, pour les opinions émises dans 1’exercice de leurs
fonctions.

Ils sont justiciables de la Cour de Cassation.
TITRE VII: DES DISPOSITIONS FINALES
Article 36 :
Le Réglement Intérieur détermine les autres modalités pratiques relatives
a l'organisation et au fonctionnement des organes ainsi que des structures
provinciales et locales de la CNDH.
Articles 31 :
La présente Loi entre en vigueur a la date de sa promulgation.
Fait a Kinshasa, le 21 mars 2013

Joseph KABILA KABANGE
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B.3 INTERNAL RULES AND REGULATIONS

B.3.1 Manual on proceedings before the CNDH
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CommissION NATIONALE DES DROITS DE L’"HOMME
CNDH

INSTITUTION D’APPUI A LA DEMOCRATIE

MANUEL DES PROCEDURES
DEVANT LA CNDH

Kmshasa février 2016
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PREAMBULE

L’Assemblée Pléniére de la Commission Nationale des Droits de 'Homme ;

Vu la Constitution de la République Démocratique du Congo du 18 février
2006 telle que modifiée par la Loi n° 11/02 du 20 janvier 2011 portant
révision de certains articles de la Constitution spécialement en son article
222 alinéa3;

Vu la Loi organique n° 13/011 du 21 mars 2013 portant institution,
organisation et fonctionnement de la Commission Nationale des Droits de
I'Homme ;

Vu le Réglement Intérieur de la Commission Nationale des Droits de
'Homme du 24 avril 2015, spécialement en son article 154 ;

Adopte le présent Manuel des Procédures devant la Commission Nationale

des Droits de 'Homme dont la teneur suit :W %Sp
&t |
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CHAPITRE | : DES DISPOSITIONS GENERALES
Article 1 :

Le présent manuel définit les compétences, les attributions relatives au
traitement des plaintes et les modalités de saisine de la CNDH ; en fixe les
procédures d’enquétes, d’investigations, de récusation, d’administration de
preuves ainsi que les mécanismes de cl6ture.

Article 2 :

Il est principalement destiné aux Membres, Cadres, Agents de la CNDH ainsi
qu’aux Enquéteurs, Experts, Victimes, Témoins et Auteurs présumés de
Violations des Droits de ’'Homme.

Article 3 :

Les procédures devant la CNDH sont essentiellement gratuites et
confidentielles.

CHAPITRE Il : DES DEFINITIONS DES CONCEPTS
Article 4. : Au terme du présent Manuel des procédures, on entend par :

e Enquéte et investigation

Enquéte : Mesure d’instruction consistant a recueillir des témoignages ou
autres éléments permettant & la CNDH de parvenir a la manifestation de la
vérité.

Investigation : Recherche attentive et suivi des éléments de conviction
pour établir la commission d’une violation des droits de I'homme.

Article5. : Récusation et Déport

Récusation : Acte par lequel un plaignant ou un dénonciateur ayant saisi la
CNDH refuse d’étre entendu par ou en présence d’'un enquéteur de la
CNDH dont il conteste la partialité.

Déport : Fait pour un enquéteur avant méme d’étre récusé mais avec
I'autorisation du Bureau de se déporter pour motif de conscience ou parce
qu’il estime se trouver dans une situatiol qui peut I'empécher de rester

impartial.ﬁ o[ ﬁé S f’ W
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Article 6 : Plainte, Dénonciation, saisine et auto saisine
Plainte : Acte par lequel la victime d’une violation des droits de ’'homme ou
son représentant porte ce fait a la connaissance de la CNDH ;

Dénonciation : Déclaration écrite ou orale par laquelle une personne
informe la CNDH de la commission d’un acte de violation des droits de
'homme.

Saisine : Action de porter devant la CNDH une question ayant trait aux
violations des droits de 'homme et sur laquelle celle-ci est appelée a
statuer.

Auto saisine : Action par laquelle la CNDH se saisit d’office d’'une question
ayant trait aux violations des droits de 'homme.

Article 7 : principe de la liberté de preuve

Faculté laissée a toute personne appelée a donner sa version des faits
devant la CNDH de recourir a tous moyens susceptibles de prouver les faits
allégués.

e principe de I'opportunité d’appréciation de la pertinence et de
’admissibilité des preuves

Faculté laissée a tout instructeur d’apprécier la valeur et 'admissibilité
des moyens de preuves qui lui sont présentés.

e principe de témoignage par procédé des nouvelles technologies de
I'information et de la communication

Fait de présenter une déposition orale par liaison audio ou vidéo ou par
tout autre procédé des nouvelles technologie de I'information et de la
communication  pour autant que la technique utilisée permette a
I'instructeur d’interroger le témoin pendant qu’il dépose.

Le lieu choisi pour témoigner par utilisation de ces procédés doit se préter a
une déposition franche et sincére, dans le strict respect de la sécurité, du
bien-étre physique et psychologique, de la dignité et de la vie privée de la
personne.

e principe de témoignage préalablement enregistré

d’autres preuves écrites de ce témoignage, pour autant que :
&ﬁ/ ! 5 W
/
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le témoin dont le témoignage a été enregistré ne comparait pas en
personne ;

le témoin dont le témoignage a été enregistré comparait et ne s’oppose pas
a son témoignage préenregistré

principe de/du témoignage incriminant leurs auteurs
Fait de donner des garanties a certains témoins dans les cas ci-apres :

- un témoin peut refuser de faire toute déclaration qui risquerait de
l'incriminer ;

- lorsqu’un témoin comparait aprés avoir recu des garanties qu’il ne
risque pas d’étre poursuivi, I'instructeur ou la CNDH peut lui enjoindre
de répondre a la question ou aux questions ;

- lorsqu’un témoin a regu des garanties que les éléments de preuves
contenus dans sa déposition resteront confidentiels et ne seront pas
révélés au public ou a un Etat et ne seront pas utilisés directement ou
indirectement contre lui dans le cadre d’une poursuite ultérieure.

e principe de I'expertise
Fait pour l'instructeur de recourir a une expertise, aux hommes de I'art ou
aux scientifiques.

e principe d’administration de la preuve admise pour des cas

spécifiques de violations des droits de ’'homme

Fait pour l'instructeur de recourir aux preuves admises pour des cas
spécifiques des violations des droits de I'Homme.

CHAPITRE Ill : DES COMPETENCES ET DES ATTRIBUTIONS
Section | : De la compétence matérielle
Article 8:

La CNDH est un organisme apolitique, indépendant, technique et
consultatif chargé de la promotion et de la protection des droits de
'homme; ceux-ci compris comme étant des droits inaliénables et
inhérents aux &tres humains tels que définis par les dispositions du Titre Il
de la Constitution du 18 février 2006 et par les instruments juridiques
internationaux y relatifs, dument ratlfles par | Republlque Démocratique

duCongoV/é/ﬁM W‘M : b /%
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Article 9:

La CNDH veille au respect des droits de 'homme et des mécanismes de
garantie des libertés fondamentales.

Section Il : De la compétence personnelle et territoriale

Article 10:

La CNDH exerce son action a I’égard des personnes physiques ou morales,
victimes ou auteurs des violations des droits de 'Homme se trouvant sur le
territoire national et des personnes physiques ou morales de nationalité
congolaise, victimes ou auteurs des violations des droits de I'homme se
trouvant a I'étranger.

Section Ill : Des attributions relatives au traitement des plaintes

Article 11 :
La CNDH a comme attributions :

- enquéter sur tous les cas de violations des droits de 'homme ;

- orienter les plaignants et victimes et les aider a ester en justice sur
toutes les violations avérées des droits de I'homme ;

- régler certains cas de violation des droits de I'homme par la
conciliation.

CHAPITRE IV : DE LA RECEPTION DES PLAINTES ET DE LA SAISINE DE LA
CNDH

Article 12:

Toute personne ou groupe de personnes qui s’estime victime d’une
violation des droits de 'homme peut saisir la CNDH.
La CNDH peut étre aussi saisie par :

- Untiers

- Un groupe des personnes agissant collectivement

- Les ONG de défense des droits de 'homme.

Article 13 :

Les personnes privées de liberté peuvent saisir la CNDH soit par le biais des
autorités publiques en charge de leur lieu de déténti
leurs Conseils ou d’'un membre de famille.%

by
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La confidentialité de leur plainte doit é&tre strictement respectée par ces
autorités ainsi que les autres personnes énumérées ci-dessus.

Article 14 :
La CNDH peut s’autosaisir.

L’auto saisine de la CNDH est initiée par tout Commissaire National des
Droits de ’'Homme qui en informe le Bureau.

Cette disposition s’applique mutatis mutandis aux Coordonnateurs
Provinciaux et aux Chefs d’Antennes Urbaines ou Territoriales.

Article 15 :

La plainte peut étre écrite ou verbale. Elle peut aussi étre faite par tout
moyen de communication

L’expression « Tout moyen de communication » comprend : I'envoi de
message électronique, le fax, le support audiovisuel ou tout autre procédé
de nouvelles technologies de I'information et de la communication.

Article 16 :

Toute plainte écrite ou verbale est adressée au Président de la CNDH qui
I'oriente, dés réception, aux services compétents.

S’agissant des plaintes émanant des Provinces et/ou de I'extérieur du pays,
leur transmission au Bureau de la CNDH peut s’effectuer soit par voie
électronique ou postale, soit par toute autre voie, pourvu que le courrier et
éventuellement ses annexes soient sécurisés et garde son caractére
strictement confidentiel vis-a-vis des tiers.

Article 17 :

Lorsqu’elle est verbale, la plainte est suivant les cas, actée par un préposé :
- du Secrétariat Technique ;
- du bureau de Représentation Provinciale ;
d’une Antenne Urbaine ;
- oud’une Antenne Territoriale.

Toutefois, une plainte verbale réceptionnée par un préposé du Cabinet est
transférée au Secrétariat Technique pour y étre enregistrée et numérotée.

Article 18 :

Sous peine d’irrecevabilité, la plaintzge doit pas :
- &tre anonyme ;W % ’/ @ %_
\/\j\,ﬁ /MW" 8
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- contenir des propos injurieux ou outrageants ;

- porter atteinte aux bonnes vies et moeurs ;

- porter sur des faits pour lesquels la Justice est déja saisie, sauf en cas
de déni de justice.

CHAPITRE V : DU TRAITEMENT DES PLAINTES
Article 19 :

Le Secrétariat Technique, le bureau de représentation provinciale, le
bureau d’antenne urbaine ou le bureau d’antenne territoriale, procede a
'examen préalable des plaintes afin de s’assurer de leur recevabilité au
regard des conditions de forme.

Suivant les cas, ils peuvent :
- réorienter le requérant lorsque les faits relevent de la compétence
d’une autre institution et en informer le Président ;
- inviter le requérant a corriger sa plainte lorsque les irrégularités de
forme sont mineures.

Article 20 :

Lorsqu’elle est jugée recevable, la requéte est affectée par le Président a
une sous-commission permanente ou ad hoc compétente pour
investigations et traitement. Cette derniére dispose d’un délai de 25 jours, a
compter de la date de sa désignation, pour soumettre a I'’Assemblée
pléniére, son rapport sur les diligences effectuées, assorties d’avis et
recommandations.

Le Président peut, cependant, en cas de violation grave, manifeste ou
continue, convoquer le Bureau qui se réunit sans délai pour prendre toute
mesure urgente.

Article 21:

Au cas o, passé le délai des 25 jours prévu a Iarticle précédent, la sous -
commission permanente ou ad hoc concernée, est dans Iincapacité de
produire son rapport, il en informe le Bureau, qui peut lui accorder un délai
supplémentaire en fonction des actes a accomplir.

Le bureau peut dans ces circonstances lui apporter son assistance.

En tout état de cause, tout dossier doit étre clos dans les trois mois suivant

la saisine de la CNDH, CL Wy f’ (]%. %
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Toutefois, tout Membre, Cadre, Agent administratif ou Agent technique de
la CNDH peut étre récusé par une ou un plaignant, suivant une procédure
organisée aux articles 148 a 152 du Réglement Intérieur de la CNDH

Article 22:

Dans le cadre de I'instruction, la sous-commission permanente ou ad hoc
concernée communique la requéte par le biais du Président de la CNDH a
I'administration mise en cause pour ses éléments de réponse. Celle-ci
dispose d’un délai de 72 heures a compter de la date de sa notification pour
y procéder.

La CNDH peut également inviter lI'autorité publique concernée a se
présenter devant elle.

Article 23:
La CNDH peut recourir également au témoignage ou a tout sachant.

Toute personne appelée a se présenter devant la CNDH dans le cadre d’une
plainte, soit pour confirmer ses allégations ou apporter son témoignage,
soit pour donner sa version des faits, est tenue de répondre a l'invitation.

Les invitations sont signées par le Président de la CNDH ou son Vice-
Président.

En Province, elles sont signées par le Coordonnateur Provincial et le Chef
d’Antenne ou leurs Adjoints respectifs.

Article 24 :

Les instances habilitées pour l'instruction des requétes font preuve de
neutralité et d’impartialité dans I'exercice de leurs taches et les cas de
violation examinés dans le cadre de la procédure définie dans le présent
Chapitre, sont gardés confidentiels.

CHAPITRE VI: DES ENQUETES, INVESTIGATIONS, MONITORING ET
ADMINISTRATION DES PREUVES
Article 25 :

La CNDH peut, dans l'accomplissement de sa mission, solliciter la
collaboration de toute autorité publique, notamment les forces de I'ordre,
les autorités administratives et judiciaires ou gutre personne physique ou

mora|e.¢ /M \M i f
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Article 26 :

Les autorités et les personnes saisies a cet effet sont tenues de lui apporter
leur concours.

Article 27 :

A I'occasion des enquétes ou investigations, en sus de I'ordre de mission, la
seule présentation de la Carte de Légitimation ou de la Carte de Service de
la CNDH suffit a tout Membre, Agent ou Cadre technique de cette
Institution pour accéder a tout lieu en vue d’accomplir, en tout temps, ce
devoir.

Article 28 :

La CNDH a le pouvoir d’accéder a tout lieu pour vérifier les allégations
relatives aux violations des droits de I’lhomme, sous réserve du respect des
droits et libertés garantis par la Constitution.

Article 29 :

Pendant ses investigations, tout Membre, Cadre, Agent ou Enquéteur de la
CNDH peut recourir a tout matériel ou procédé susceptible de lui permettre
d’accéder aux informations recherchées.

Article 30 :

Tout Membre, Agent ou Enquéteur de la CNDH peut procéder, soit
individuellement soit en équipe, a des visites périodiques des centres
pénitentiaires et de détention sur toute I'étendue de la République
Démocratique du Congo en vue de s’assurer du respect ou non des
conditions carcérales des prisonniers ou détenus qui s’y trouvent.

Article 31 :
Un Manuel des procédures du Monitoring fixe les modalités d’application.
Article 32

Les régles d’administration des preuves devant la CNDH obéissent aux
principes et modes suivants :

e laliberté de preuves ;
e I'opportunité d’appréciation de la pertinence et de I'admissibilité

des preuves ; 78 W
S
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e ['admission du témoignage ;

e |'engagement solennel ;

e le témoignage par procédé des nouvelles technologies de
I'information et de la communication notamment liaison audio ou
vidéo, vidéo conférence, etc. ;

e le témoignage préalablement enregistré ;

e e témoignage admis pour des cas spécifiques de violations des
droits de 'homme ;

e |e témoignage incriminant leurs auteurs ;

e les témoignages des proches incriminant 'auteur de violation des
droits de 'homme ;

e ['expertise.

CHAPITRE VII : DE LA CONCILIATION

Article 33 :

La CNDH peut régler certains cas de violation de Droits de I'Homme par la
conciliation.

Toutefois, il ne saurait y avoir de conciliation pour des faits susceptibles de
poursuites pénales ou d’autres faits spécifiquement proscrits par la loi.

Article 34 :

La procédure de conciliation peut étre initiée soit a la demande des parties
ou de I'une d’entre elles, soit par la CNDH.

Dans tous les cas, le consentement des parties est obligatoire.
Article 35 :

La CNDH propose aux parties une Convention de conciliation assortie de
recommandations mutuellement acceptables, qui satisfait les intéréts des
parties ainsi que I'intérét public.

Une fois que la convention est librement signée par les parties, la CNDH ou
la partie la plus diligente saisit le juge compétent pour obtenir un jugement
d’expédient.

Article 36 :

Sans préjudice pour les parties, la CNDH, lorsqu’elle a connaissance du non-
respect des termes de la Convention, peut, a la demande de I'une des

parties, déférer I'affaire a I'institution judiciaire. @ y p' o) %
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CHAPITRE VIII : DE LA PROTECTION DES CADRES ET AGENTS DE LA CNDH
Article 37 :

Les Cadres et Agents de la CNDH, dans I'exercice de leurs fonctions, ne
peuvent étre poursuivis ni arrétés qu’avec I'autorisation du Président de la
CNDH, sauf en cas de flagrance.

La décision de poursuites des personnes citées a I'alinéa précédent est
réservée au Procureur Général pres la Cour d’Appel conformément aux
articles 10 et 13 du Code de Procédure Pénale congolais.

CHAPITRE IX : DE LA PROTECTION DES VICTIMES ET TEMOINS

Article 38 :

Toute personne physique ou morale ayant saisi la CNDH ne peut, en aucun
cas, étre inquiétée.

Cette protection s’étend aux témoins.
Article 39:

Le Bureau de la CNDH peut prendre toute mesure exceptionnelle pour la
protection des victimes et des témoins.

Article 40:

L’anonymat est accordé a toute personne physique ou morale qui le
requiert.

CHAPITRE X : DES MODES DE CLOTURE DES PROCEDURES

Article 41 :
Le rapport établi par I'instructeur est soumis a I’Assemblée pléniére pour
adoption aprés débat.

L’Assemblée pléniére peut, suivant les cas :

- prendre toutes les mesures nécessaires pour faire cesser la violation.
Elle peut notamment saisir le supérieur hiérarchique de I'auteur de la
violation, le chef de I'Exécutif, le Président de I’Assemblée nationale
ou l'autorité judiciaire ;

- orienter les victimes vers les juridictions compétentes et leur
apporter I'assistance judiciaire en cas de nécessité ;

- Ester en justice pour compte des victimes

- classer sans suite le dossier si les faits ne sont pas fondés.y /%

Wy Egl F




The Democratic Republic of the Congo’s National Commission on Human Rights 161

CHAPITRE XI: DE LA REVISION DU PRESENT MANUEL ET DES DISPOSITIONS
FINALES

Article 42 :

Le présent manuel des procédures peut étre modifié a I'initiative du Bureau
de la CNDH ou a la demande de 2/3 des membres de I’Assemblée Pléniére
de la CNDH.

Article 43:

La décision portant révision ou modification d’une ou de plusieurs
dispositions du présent Manuel des procédures est prise par I'’Assemblée
Pléniére par consensus ou, a défaut, par vote majoritaire de 2/3 des
Membres de la CNDH.

Article 44 :

Les plaintes ainsi que toutes autres archives sont gardées et conservées
suivant une procédure strictement confidentielle définie par la CNDH.

Article 45 :

La CNDH dispose de différentes fiches adaptées aux spécificités de cas de
violations des droits de 'homme.

Article 46 :

Le présent Manuel des procédures entre en vigueur a la date de son
adoption par I'’Assemblée Pléniére.

Fait a Kinshasa, le 18 Février 2016

LES MEMBRES DE LA PLENIERE,

MWAMBA MUSHIKONKE Mwamus : Président
AMURI LUMUMBA WA MAYEMBE : Vice-Président

LUNTADILA NZUZI Belinda : Rapporte
NEMBUNZU TINDANE Chantal : Rapporteur Adjoint \‘VW
MURHOLA Fernandez : Commissaire jﬁ Vs

EMBUSA ENDOLE Ghislain: Commissaite
KENGE NGOMBA TSHILOMBAYI Marie-Thérése: Co
WALA - WALA NGALA Olivier: Commissaire ~ CI\o/srf)

BILONDA MAKENGA Astrid : Commissaire %
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B.3.2 Administrative rules of the CNDH
REGLEMENT ADMINISTRATIF

Kinshasa, mars 2016
PREAMBULE

L’Assemblée Pléniére de la Commission Nationale des Droits de
I’'Homme ;

Vu la Constitution de la République Démocratique du Congo telle que
modifiée par la loi n° 11/002 du 20 janvier 2011 portant révision de
certains articles de la constitution de la République Démocratique du
Congo du 18 février 2006, spécialement en son article 222, alinéa 3 ;

Vu la Loi organique n°13/011 du 21 mars 2013 portant institution,
organisation et fonctionnement de la Commission Nationale des Droits de
I’'Homme ;

Vu le Réglement Intérieur de la Commission Nationale des Droits de
I’Homme du 24 avril 2015, spécialement en ses articles 84, 105, 128 et 154 ;

Adopte le présent Reéglement Administratif dont la teneur suit :

CHAPITRE I : DE L’OBJET

Article 1 :

Le présent Reglement Administratif détermine, précise et complete les
regles contenues dans le Reglement intérieur de la Commission Nationale
des Droits de 'Homme.

11 régit le personnel politique et d’appoint des membres de la CNDH,
les experts des groupes de travail des Sous-Commissions Permanentes, le
personnel du Secrétariat Technique, le personnel des Bureaux de
Représentation en provinces et le personnel des Antennes des villes et
chefs-lieux des Territoires, y compris les agents de carriére des services
publics de I’Etat ou d’autres collectivités publiques placés en détachement
aupres de la CNDH.
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CHAPITRE II : DE L’ORGANISATION ET DES
ATTRIBUTIONS DU PERSONNEL DE LA CNDH

Section 1 : Du Cabinet
Article 2 :

La CNDH est dotée d’'un Cabinet unique sous l'autorité directe du
Président.

Les Membres de la CNDH sont assistés, dans I’accomplissement de
leurs taches, d'un personnel politique et d’appoint.

Sous-section I : Structure administrative du Cabinet
Article 3 :

Le Cabinet unique, placé sous l'autorité du Président, bénéficie de la
collaboration d’un personnel politique et d’appoint qui peut étre puisé dans
le personnel administratif et technique de la CNDH ou en dehors.

Article 4 :

Le personnel politique du Cabinet est composé de :

1) Un Directeur de Cabinet ;

2) Un Directeur de Cabinet adjoint ;
3) Chefs des cabinets ;

4) Conseillers ;

5) Chargés de Missions ;

6) Chargés d’Etudes ;

7) Secrétaires Particuliers ;

8) Assistants;

9) Secrétaires administratifs ;

10) Secrétaire du Directeur de cabinet ;
11) Chef de protocole ;

12) Chef de protocole adjoint ;

13) Intendant ;

14) Intendant adjoint ;

15) Attaché de presse ;
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16) Assistant de I’ Attaché de presse ;
17) Un webmaster (administrateur du site internet) ;
18) Un Controleur du budget affecté ;
19) Un Sous-gestionnaire des crédits ;
20) Un Comptable public;

21) Un Comptable subordonné ;

22) Opérateurs de saisie ;

23) Préposés des courriers ;

24) Hotesses ;

25) Attachés de sécurité ;

26) Chaulffeurs ;

27) Huissiers.

Sous-Section 2 : Répartition du personnel du Cabinet entre les
membres de la CNDH

Article 5 :

Le personnel du Cabinet est reparti entre les Membres du Bureau et les
Coordonnateurs des Sous-Commissions permanentes de la CNDH.

Paragraphe I : Le personnel rattaché aux membres du Bureau de la
CNDH

Article 6 :

Le personnel politique et d’appoint pres le Président est composé de :

1) Un Directeur de Cabinet ;

2) Un Directeur de Cabinet adjoint ;

3) Neuf Conseillers ;

4) Deux Chargés de Missions ;

5) Deux Chargés d’Etudes ;

6) Un Secrétaire Particulier du Président ;
7) Un Assistant du Président ;

8) Deux Secrétaires administratifs ;

9) Un Secrétaire du Directeur de cabinet ;
10) Un Chef de protocole ;

11) Un chef de protocole adjoint ;

12) Un Intendant ;
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13) Un Intendant adjoint ;

14) Un Attaché de presse ;

15) Un Assistant de 1’ Attaché de presse ;
16) Un webmaster (administrateur du site internet) ;
17) Un Controleur du budget affecté ;
18) Un Sous-gestionnaire des crédits ;
19) Un Comptable public ;

20) Un Comptable subordonné ;

21) Quatre opérateurs de saisie ;

22) Deux préposés des courriers ;

23) Trois hotesses ;

24) Neuf attachés de sécurité ;

25) Trois chauffeurs ;

26) Deux huissiers.
Article 7 :

Le personnel politique et d’appoint pres le Vice-Président est composé de :

1) Un Chef de Cabinet ;

2) Six Conseillers ;

3) Un Chargé des Missions ;

4) Un Chargé d’études ;

5) Un Assistant ;

6) Un Secrétaire particulier ;

7) Un Secrétaire de Cabinet ;

8) Un Secrétaire de cabinet adjoint ;
9) Un Rédacteur ;

10) Deux Opérateurs de saisie ;

11) Un Préposé aux indicateurs d’entrée et de sortie ;
12) Deux Hotesses ;

13) Six Attachés de sécurité ;

14) Un Agent de protocole ;

15) Un huissier ;

16) Un chauffeur.

Article 8 :

Le personnel politique et d’appoint pres le Rapporteur est composé de :
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1Y)
2)
3)
4)
5)
6)
7)
8)
9)

Un Chef de Cabinet ;

Quatre Conseillers ;

Un Chargé de missions ;

Un Assistant ;

Un Secrétaire particulier ;

Un Chargé d’Etudes ;

Un Secrétaire de Cabinet ;

Un Secrétaire de Cabinet Adjoint ;
Un Rédacteur ;

10) Un Rédacteur adjoint ;
11) Deux Opérateurs de saisie ;

12) Un Préposé aux indicateurs d’entrée et de sortie ;
13) Deux Hotesses ;
14) Six Attachés de sécurité ;

15) Un Agent de protocole ;
16) Un Chauffeur ;
17) Un Huissier.

La Cellule de communication rattachée au Rapporteur est composée des
experts en communication et journalistes accrédités aupres de la CNDH.

Article 9 :

Le personnel politique et d’appoint pres le Rapporteur adjoint est composé

de:

1Y)
2)
3)
4)
5)
6)
7)
8)
9

Un Chef de Cabinet ;

Quatre Conseillers ;

Un chargé de missions ;

Un Assistant ;

Un Secrétaire particulier ;

Un Secrétaire de Cabinet ;

Un Secrétaire de Cabinet adjoint ;
Un Intendant ;

Un Rédacteur ;

10) Deux Opérateurs de saisie ;

11) Un Préposé aux indicateurs d’entrée et de sortie ;
12) Deux Hotesses ;

13) Un Agent du protocole ;
14) Six Attachés de sécurité ;
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15) Un Chauffeur ;
16) Un Huissier.

Paragraphe 2 : Le personnel rattaché aux Coordonnateurs des Sous-
Commissions Permanentes

Article 10 :

Le personnel politique et d’appoint qui assiste les cinq Coordonnateurs des
Sous-Commissions Permanentes dans ’accomplissement de leurs taches
est composé, pour chacun d’eux, en ce qui le concerne, de :

1) Un Chef de Cabinet ;

2) Trois Conseillers ;

3) Un Chargé de Missions ;
4) Un Assistant ;

5) Un Secrétaire particulier ;
6) Six Attachés de sécurité ;
7) Un Opérateur de saisie ;
8) Un Chargé des courriers ;
9) Deux Hoétesses ;

10) Un Huissier ;

11) Un Chauffeur.

Article 11:

Les personnes visées aux articles 6 a 10 sont nommées et, le cas échéant,
relevées de leurs fonctions par le Président de la CNDH sur proposition
respective des membres auxquels elles sont rattachées.

Sous-Section 3 : Des attributions des membres du Cabinet
Article 12 :

Sous l'autorité du Président de la CNDH, le Directeur de Cabinet est
chargé de :

1) Assurer la coordination et la supervision du personnel et des activités du
cabinet ;

2) Assurer le suivi et le traitement des dossiers, des décisions et des
directives du Bureau ;

3) Veiller au maintien de 'ordre et a la bonne marche des activités au sein
du Cabinet ;
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4) Attribuer, pour traitement, les dossiers aux conseillers et en assurer la
coordination ;

5) Conseiller le Président au sujet des implications opérationnelles,
juridiques, administratives et financiéres des différentes décisions du
Bureau ;

6) Faciliter la concertation et la collaboration entre le Cabinet unique de la
CNDH et ses autres structures administratives et techniques ;

7) Réunir, au moins une fois par semaine et chaque fois que de besoin, le
directeur de cabinet adjoint, les chefs de cabinet, les conseillers et le
personnel d’appoint du Cabinet, notamment pour procéder a I’évaluation
des dossiers en cours de traitement au Cabinet et formuler toutes
propositions susceptibles d’aider les membres du Bureau ou de la
Pléniére a mieux assurer la conduite et la gestion des matiéres sectorielles
relevant de leurs attributions ;

8) Assurer 'exécution de toute autre tache lui confiée par le Bureau.

Le Directeur de Cabinet peut participer aux réunions des Membres du
Bureau, sans voix délibérative.

Article 13 :

Le Directeur de Cabinet est remplacé, en cas d’absence ou
d’empéchement, par le Directeur de Cabinet Adjoint, les Chefs des
Cabinets et les Conseillers selon le rang de préséance tel que repris a
larticle 4 du présent Reéglement administratif.

Article 14 :

Le Directeur de Cabinet adjoint assiste le Directeur de cabinet dans
I'exercice de ses fonctions. Il le remplace en cas d’absence ou
d’empéchement.

Article 15 :

Le Chef de cabinet coordonne les activités du membre de la CNDH auquel
il est attaché.

Sous l’autorité des membres du Bureau et des Coordonnateurs des
Sous-Commissions permanentes, il est chargé de :

1) Assurer la coordination et la supervision du personnel et des activités du
membre de Bureau et de la Sous-Commission permanente ;

2) Assurer le suivi et le traitement des dossiers, des décisions et des
directives du membre du Bureau et de la Sous-Commission permanente ;

3) Veiller au maintien de 'ordre et a la bonne marche des activités au sein
des Cabinets des membres du Bureau et des Coordonnateurs ;
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5)

6)

7)
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Attribuer, pour traitement, les dossiers aux conseillers et en assurer la
coordination ;

Conseiller le membre du Bureau et le Coordonnateur au sujet des
implications opérationnelles, juridiques, administratives et financiéres
des différentes propositions de la Sous-Commission permanente ;

Faciliter la concertation et la collaboration entre le Bureau et la Sous-
commission permanente et les autres structures administratives et
techniques ;

Assurer I’exécution de toute autre tache lui confiée par le Bureau.

Article 16:

Les Conseillers sont chargés de :

1Y)
2)

3)

Donner des avis sur les dossiers qui leur sont soumis ;

Assister le membre du Bureau ou du Coordonnateur de la Sous-
Commission permanente dont il reléve dans le traitement des matiéres
qui relatives de ses attributions ;

Faire des propositions de nature a améliorer le rendement du travail de la
CNDH dans les matieres relevant de ses missions.

Article 17:

L’ Assistant assiste le membre du Bureau ou du Coordonnateur de la Sous-
Commission permanente dont il reléve dans toutes les tdches que ce
dernier lui confie.

Article 18 :

Le Chargé des missions a pour taches de:

1Y)

2)

Assister le membre du Bureau ou du Coordonnateur de la Sous-
Commission permanente dont il reléve ;

Exécuter toute autre tdche a la demande du membre du Bureau ou du
Coordonnateur de la Sous-commission permanente dont il reléve.

Article 19 :

Le Secrétaire particulier est chargé de :

1Y)

2)
3)

La tenue et le traitement de la correspondance personnelle du membre du
Bureau ou du Coordonnateur de la Sous-commission permanente dont il
reléve ainsi que de toute autre tdche qui lui est confiée ;

L’organisation et la gestion du Secrétariat particulier ;

La réception, 1'expédition et le classement du courrier confidentiel, y
compris le courrier électronique ;
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4)

La tenue de l'agenda des audiences du membre du Bureau ou de
I’ Assemblée Pléniére dont il releve.

Article 20 :

Le Secrétaire de Cabinet est chargé de :

1Y)
2)
3)

4)

Assister au quotidien le Directeur de Cabinet ;
Organiser et gérer le secrétariat du Cabinet ;

Réceptionner, expédier et classer le courrier, y compris le courrier
électronique du Cabinet ;

Assurer les autres taches appropriées selon les circonstances et les besoins
du Cabinet.

Article 21 :

Le Secrétaire du cabinet adjoint est chargé de :

1Y)

2)
3)

Assister le Secrétaire du Cabinet, et le cas échéant, le remplacer en cas
d’empéchement ou d’absence ;

Assurer la tenue et le classement des documents du Cabinet ;

Assurer la rédaction des documents nécessaires au bon fonctionnement
du Cabinet et la mise en forme des instructions du Directeur de Cabinet.

Article 22 :

Le Chef du protocole gere les questions protocolaires :

1Y)

2)
3)
4)

Gérer les questions d’étiquette, de préséance, d’ordonnance et
d’organisation des cérémonies et réceptions officielles ;

Organiser les voyages et missions officielles ;
Accomplir d’autres taches liées a ses fonctions ;

Assurer la tenue de ’agenda des audiences du membre du Bureau dont il
releve. Il est assisté d’un Chef de protocole adjoint.

Article 23 :

L’attaché de presse coordonne toutes les activités en rapport avec la presse
: points de presse, communiqués de presse, interviews des membres et
cadres de la CNDH, organisation des émissions et contrOle des messages
a diffuser dans les médias. Il est assisté par son adjoint..
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Article 24 :

Les opérateurs de saisie travaillent sous la supervision du Secrétaire de
cabinet et sont chargés d’assurer la saisie et le traitement des documents
qui leur sont confiés.

Article 25 :

Le Chargé du courrier travaille sous la supervision du secrétaire de Cabinet
et a pour taches:

1) Collecter, distribuer et expédier le courrier, les revues, les journaux, les
documents entre les différents locaux de la CNDH et en dehors de ceux-
ci;

2) Réceptionner les documents de la CNDH.

Article 26 :

Les hotesses travaillent sous la supervision du chargé du protocole et
assistent ce dernier dans les taches ayant trait a ’accueil des visiteurs et a
I’exécution de toutes taches leur confiées.

Article 27 :

L’attaché de sécurité assure la sécurité du membre ou du cadre de la
CNDH auquel il est rattaché.

Article 28 :

Les chauffeurs de la CNDH travaillent sous la supervision du Directeur de
Cabinet et ont pour taches :

1) Assurer le déplacement des Membres et du personnel de la CNDH ;

2) Informer le service responsable des besoins en carburant, en entretien ou
en réparation des véhicules du Cabinet.

Article 29 :

Sous la supervision du Directeur de Cabinet, I'intendant général accomplit
toutes les tdches d’intendance du  Cabinet, notamment
I’approvisionnement en fourniture de bureau et autres.
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Sous-Section 4 : De la fin du mandat du personnel du Cabinet
Article 30 :

Les fonctions du personnel de Cabinet prennent fin par :

1) L’arrivée du terme du mandat du membre de la Commission dont il
reléve;

2) Larévocation ;
3) La démission;
4) Le déces.

Sous-Section 5 : Des droits et avantages du personnel du Cabinet
Article 31 :

Le personnel politique et le personnel d’appoint du Cabinet, bénéficient
des droits et avantages fixés par décision du Président, le Bureau entendu.

Toutefois, les avantages ci-apres leur sont reconnus d’office :

1) Une carte de service;

2) Un passeport diplomatique pour le Directeur de Cabinet et son adjoint ;
3) Un passeport de service pour les autres membres du cabinet ;

4) Des soins de santé ;

5) Des indemnités kilométriques.

Article 32 :

Au terme du mandat des membres de la CNDH, le personnel visé par
larticle 30 précédent a droit & une indemnité de sortie équivalant a six
mois de leur dernier traitement.

Sous-Section 6 : Des obligations
Article 33 :

Le personnel politique et le personnel d’appoint du Cabinet, sont tenus, en
toutes circonstances, de préserver I’honneur et la dignité de leurs fonctions
et de veiller, lors de I’examen des dossiers qui leur sont soumis, aux intéréts
de la CNDH et au respect du secret professionnel.

Ils sont tenus au devoir de loyauté envers la CNDH.
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IIs doivent entretenir un climat de franche collaboration entre eux et
avec tout autre personnel de la CNDH.

IIs sont tenus, en public comme en privé, au devoir de réserve et de
discrétion, quant aux faits et informations dont ils ont eu connaissance
dans I’exercice de leurs fonctions et méme apres ’exercice de celles-ci.

Article 34 :

Le personnel politique et le personnel d’appoint du Cabinet doivent par
ailleurs:

1) Respecter, en toutes circonstances, la Constitution , la Loi organique de
la CNDH, les lois de la République Démocratique du Congo, le
Reéglement intérieur, le Reglement Administratif, le Manuel de procédure
d’examen et de traitement des plaintes, le code de bonne conduite de
I’agent public de ’Etat ainsi que tout autre instrument juridique adopté
par la Commission ;

2) S’abstenir de toute initiative susceptible de nuire a la dignité de leurs
fonctions ;

3) Se conformer aux ordres légaux regus dans I’exécution du travail ;

4) Respecter, en toutes circonstances, le régles édictées pour la bonne
marche du service ;

5) Respecter les convenances et les bonnes mceurs dans ’exercice de leurs
fonctions ; 6. Se soumettre a 1’évaluation du Directeur ou de Chef de
Cabinet.

Article 35 :
Les membres du personnel du Cabinet qui ont un intérét personnel dans
une affaire qui leur est soumise doivent s’abstenir de la traiter ou de

prendre part aux délibérations y afférentes.
Ils sont tenus d’en faire part au Directeur ou au Chef de cabinet.
Section 2. Des Groupes de travail des Sous-Commissions Permanentes
Sous-Section 1 : Composition
Article 36 :
Les cinq Sous-Commissions Permanentes sont constituées chacune de

deux Groupes de Travail chargés de la promotion et de la protection des
droits de 'homme.
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Chaque groupe de Travail est constitué d’au moins 104 Experts dont
52 chargés de la promotion et 52 chargés de la protection, et ce, par Sous-
Commission Permanente.

Article 37 :

Les Experts membres des Groupes de Travail sont recrutés et nommés et,
le cas échéant, relevés de leurs fonctions par le Président de la CNDH sur
décision du Bureau, aprés avis de I’Assemblée pléniere.

Sous-section 2 : Attributions
Article 38 :

Sous l'autorité du Coordonnateur de la Sous-Commission Permanente
concernée, les Experts chargés de la promotion des droits de ’homme sont
chargés de :

1) Promouvoir I’éducation civique ;

2) Promouvoir la formation en droits de ’homme et en droit international
humanitaire;

3) Promouvoir la vulgarisation des droits de 'homme et des instruments
juridiques internationaux;

4) Assurer I'exécution de toute autre tache lui confiée par le membre du
Bureau ou le Coordonnateur de la Sous-Commission Permanente;

5) Faire le suivi de toutes les formations en droits de ’homme et en faire
rapport ;

6) Identifier les besoins en matiére de promotion des droits de ’homme.
Article 39 :

Sous l'autorité du Coordonnateur de la Sous-Commission Permanente
concernée, les Experts chargés de la protection des droits de ’homme sont
chargés notamment de :

1) Mener des enquétes sur les violations des droits de ’homme;
2) Faire le suivi des plaintes en cas des violations des droits de ’homme ;

3) Assurer 'exécution de toute autre tache lui confiée par le membre du
Bureau ou le Coordonnateur de la Sous-Commission Permanente ;

4) Faire des propositions de nature a améliorer le rendement du travail de la
CNDH dans les matiéres relevant de ses missions.
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Sous-Section 3 : Des droits et avantages
Article 40 :

Les Experts bénéficient des droits et avantages fixés par décision du
Président, le Bureau entendu.

Toutefois, les avantages ci-apres leur sont reconnus d’office :

1) Une carte de service;

2) Un passeport de service ;

3) Des soins de santé ;

4) Des indemnités kilométriques.

Sous-Section 4 : Des obligations
Article 41 :

Les Experts sont tenus, en toutes circonstances, de préserver I’honneur et
la dignité de sa fonction et de veiller lors de I’examen des dossiers ou taches
qui leur sont confiés, aux intéréts de la CNDH et au respect du secret
professionnel.

IIs sont tenus au devoir de loyauté envers la CNDH.

IIs doivent entretenir un climat de franche collaboration entre eux et
avec les autres membres du personnel de la CNDH.

Ils sont tenus, en public comme en privé, au devoir de réserve et de
discrétion, quant aux faits et informations dont ils ont eu connaissance
dans I’exercice de leurs fonctions et méme apres ’exercice de celles-ci.

Article 42 :

Les Experts doivent par ailleurs :

1) Respecter, en toutes circonstances, la Constitution , la Loi organique de
la CNDH, les lois de la République Démocratique du Congo, le
Reéglement intérieur, le Reglement Administratif, le Manuel des
procédures devant la CNDH, le code de bonne conduite de 1’agent public
de I'Etat ainsi que tout autre instrument juridique adopté par la
Commission ;

2) S’abstenir de toute initiative susceptible de nuire a la dignité de leurs
fonctions ;

3) Se conformer aux ordres légaux regus dans I’exécution du travail ;
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4) Respecter, en toutes circonstances, le regles édictées pour la bonne
marche du service ;

5) Respecter les convenances et les bonnes meoeurs dans I’exercice de leurs
fonctions.

Article 43 :

Les Experts chargés de la protection qui ont un intérét personnel dans une
affaire qui leur est soumise doivent s’abstenir d’enquéter sur celle-ci.

Section 3 : Du Secrétariat Technique

Sous-section I : Des dispositions générales
Article 44 :

Le Secrétariat Technique est un service administratif et technique
permanent qui assure ’administration quotidienne de la CNDH et exécute
les taches techniques lui assignées par le Bureau.

Il est dirigé par un Secrétaire Technique qui a rang de Secrétaire
Général de I’ Administration publique.

Le Secrétaire Technique est assisté de trois Secrétaires Techniques
adjoints chargés respectivement des questions administratives, juridiques
et financieres.

Les Secrétaires Techniques adjoints ont rang de Directeurs Généraux
de I’ Administration Publique.

Article 45 :

Le Secrétaire Technique et les Secrétaires Techniques adjoints sont
recrutés et nommés et, le cas échéant, relevés de leurs fonctions par le
Président de la CNDH, sur décision du Bureau, apres avis de I’Assemblée
Pléniére.

Le Secrétaire Technique et les Secrétaires Techniques adjoints
bénéficient des droits et avantages fixés par décision du Président, le
Bureau entendu.

Toutefois, les avantages ci-apres leur sont reconnus d’office :

1) Une carte de service;
2) Un passeport de service ;



The Democratic Republic of the Congo’s National Commission on Human Rights 177

3) Des soins de santé ;
4) Des indemnités kilométriques.

Article 46 :

Le Secrétariat Technique comprend treize Départements auxquels il est
confié I'accomplissement des tdches spécifiques en rapport avec les
missions de la CNDH.

Ces Départements sont les suivants :

1) Monitoring, enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de I'Homme et du droit
international humanitaire ;

4) Communication et Médias ;
5) Etudes et planification;

6) Partenariat et encadrement des ONGs nationales et internationales des
droits de 'Homme et la Société Civile Congolaise ;

7) Suivi des Mécanismes nationaux, régionaux et internationaux de
promotion et de protection des droits de ’homme;

8) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

9) Responsabilité Sociale des Entreprises ;

10) Centre National de documentation en droits de 'Homme et en droit
international humanitaire ;

11) Social et médical ;
12) Ressources humaines ;

13) Logistique et Patrimoine.

D’autres Départements/Directions peuvent étre créés, chaque fois que de
besoin, sur décision de 1’Assemblée Pléniére.

Chaque Département est organisé en un ou plusieurs services.

Le Département est dirigé par un Chef de Département qui a rang de
Directeur Chef de Service.

Article 47 :

Le Secrétariat Technique dispose, par ailleurs, d’'une Division unique
dotée d’un personnel technique.
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Sous-section II : Des attributions du Secrétaire Technique et des
Secrétaires Techniques Adjoints

Paragraphe I : Attributions du Secrétaire Technique ;
Article 48 :

Le Secrétaire Technique gere, sous I'impulsion du Bureau, les cadres et
agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein du Secrétariat Technique.

11 prépare le budget sous la supervision du Bureau de la CNDH.

Il assure la promotion du développement structurel ainsi que du
marketing institutionnel de la CNDH.

11 prépare les dossiers juridiques et judiciaires a soumettre au Bureau
de la CNDH.

Il prépare et exécute les plans, programmes et activités en rapports
avec les missions de la CNDH. Il rend compte et cela par écrit au Bureau
de la mise en ceuvre des décisions du Bureau.

Il peut étre invité a assister, sans voix délibérative, aux réunions de
I’Assemblée Pléniere et du Bureau. Il peut étre remplacé en cas d’absence
ou d’empéchement par 'un de ses adjoints.

Paragraphe 2 : Attributions des Secrétaires Techniques adjoints
Article 49 :

Le Secrétaire Technique adjoint chargé des questions administratives
supervise le travail des départements a caractere administratif, a savoir :

1) Communication et Médias ;
2) Direction des Ressources humaines ;

3) Partenariat et encadrement des ONG nationales et internationales des
droits de 'Homme et la Société Civile Congolaise ;

4) Centre National de documentation en droits de 'Homme et en droit
international humanitaire ;

5) Département social et médical.
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Article 50 :

Le Secrétaire Technique adjoint chargé de questions juridiques supervise
le travail des départements a caractere technique, & savoir :

1) Monitoring, enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de I'Homme et du droit
international humanitaire ;

4) Suivi des mécanismes nationaux, régionaux et internationaux de
promotion et de protection des droits de 'Homme ;

5) Droit international humanitaire actions, question et urgences
humanitaires.

Article 51 :

Le Secrétaire Technique adjoint chargé des questions financieres assiste le
Secrétaire Technique dans I’exécution des ressources financieres qui lui est
confiée. Il assure, en outre, la supervision du travail des départements ci-
apres :

1) Département d’études et planification ;
2) Responsabilité sociale des entreprises ;
3) Direction logistique et du Patrimoine.

Sous-section III : Des attributions et de la structure des
Départements

Article 52 :

Les Départements/Directions exercent des attributions/taches qui cadrent
avec la mission générale de la CNDH ainsi que ses attributions et
compétences telles que définies par la loi organique n°13/011 du 21 mars
2013 portant institution, organisation et fonctionnement de la CNDH et le
Reéglement Intérieur de cette derniére.

Article 53 : Département Communication et Médias

Le Département Communication et Médias a pour mission d’assurer les
taches suivantes :

1) La visibilité de la CNDH ;
2) Toute sorte de plaidoyer en rapport avec les missions de la CNDH ;
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3) La conception et I’élaboration des plans opérationnels d’archivage et de
documentation ;

4) La formation des agents de la CNDH sur la conservation et la
préservation des archives ;

5) La conception et la supervision de la collecte, le traitement et la
conservation des dossiers et piéces au niveau national.

Ce Département comprend deux services : le Service Presse et le Service de
Nouvelles Technologies de I'Information et de la communication.

Article 54 : Département Partenariat et encadrement des ONG nationales
et internationales des droits de ’homme et de la société civile congolaise :

Le Département Partenariat et encadrement des ONG nationales et
internationales des droits de ’homme et de la société civile congolaise a
pour mission de :

1) Préparer des cadres de concertation avec les défenseurs des droits
humains et les ONG nationales et internationales des droits de ’homme
et la Société civile ;

2) Initier des projets de développement des réseaux et relations de
coopération avec les institutions de la République, les organisations
locales, nationales et internationales poursuivant les mémes objectifs que
la CNDH;

3) Identifier et recenser les ONG nationales et internationales en régle avec
la législation en vigueur.

Il est subdivisé en deux services : service de partenariat avec les ONG
locales et service de partenariat avec les ONG internationales.

Article 55 : Département Responsabilité sociale des entreprises :

Le Département Responsabilité sociale des entreprises a pour mission de
veiller au respect des droits de ’homme et a 'amélioration des conditions
de vie et de travail des nationaux employés au sein des entreprises privées
ainsi que le respect des reégles de I’environnement.

11 dispose d’un seul service : le service de la responsabilité sociale des
entreprises.

Article 56 : Centre National de documentation en droits de 'Homme et en
droit international humanitaire :

Le Centre National de documentation en droits de ’'Homme et en droit
international humanitaire assure les tiches suivantes:

1) L’organisation de la documentation de la CNDH ;
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2) La collecte de toute documentation relative aux droits de ’homme et au
droit international humanitaire ;

3) La mise a la disposition des chercheurs du fond documentaire disponible
en droits de 'Homme et droit international humanitaire.

Ce Département comprend un seul service : le service de documentation et
archives.

Article 57 : Direction des Ressources humaines :
La Direction des Ressources humaines assure les taches suivantes :

1) La gestion administrative et la carriére des cadres et agents ;

2) La conception des supports de recrutement du personnel de la CNDH ;
3) L’élaboration des termes de référence de recrutement ;

4) La gestion des affaires sociales ;

5) La prise en compte de la dimension genre dans ’exécution des activités
de la CNDH et le recrutement du personnel ;

6) La formation du personnel ;

7) La préparation, 1’élaboration et l’exécution du cadre barémique et
salarial du personnel nonpolitique de la CNDH ;

8) La discipline au sein du personnel non-politique de la CNDH ;

9) La préparation des listes de paie sur base des contrats et prestations
fournies ;

10) Le suivi de ’évolution de la reglementation et des procédures relatives
aux emplois et statut du personnel.

La Direction des Ressources humaines comprend deux services : service
du personnel et service de la paie.

Article 58 : Département social et médical :

Le Département médico-social s’occupe de la prise en charge médicale et
sociale des cadres et agents de la CNDH.

Il dispose de deux services : service social et service médical.
Article 59 : Département Monitoring, enquétes et investigations

Le Département monitoring, enquéte et investigation assure les taches
suivantes :

1) Préparation du suivi des lieux propices a la violation des droits humains ;

2) Préparation des enquétes et investigations en rapport avec les dossiers de
violation des droits de ’homme soumis a la CNDH ;
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3) Conception et préparation des manuels de formation sur la procédure
d’enquéte, le monitoring, et le suivi des dossiers relatifs aux violations des
droits humains ;

4) Formation et encadrement des enquéteurs et agents d’investigations ;
5) Supervision des opérations d’enquétes sur terrain ;

6) Elaboration des aires de compétence pour la supervision des opérations
d’enquéte ;

7) Analyse et exploitation des données statistiques ;

8) Suivi du déroulement des activités opérationnelles et monitoring des
opérations sur terrain ;

9)  Suivi du déroulement des enquétes.

11 dispose d’un seul service : monitoring, enquétes et investigations.
Article 60 : Département Protection et assistance aux victimes

Le Département Protection et assistance aux victimes s’occupe de la
protection et I’assistance en faveur des victimes et témoins ou de toute
personne ayant porté plainte devant la CNDH.

Il est organisé en un seul service : service de conseil et orientation des
victimes/témoins/plaignants.

Article 61 : Département Formation et vulgarisation des droits de
I’'Homme et du droit international humanitaire

Le Département de la Formation et vulgarisation des droits de ’'Homme
et du droit international humanitaire s’occupe de :

1) La conception du plan et des programmes de formation, éducation et
sensibilisation ;

2) La conception des messages et des supports de formation/sensibilisation
aux droits ;

3) La préparation des activités de formation, vulgarisation ou sensibilisation
en droit de 'Homme et en droit international humanitaire.

Il comprend un seul service : le service formation, vulgarisation et
sensibilisation.

Article 62 : Département Suivi des mécanismes nationaux, régionaux et
internationaux de promotion et de protection des droits de 'Homme.

Le Département Suivi des mécanismes nationaux, régionaux et
internationaux de promotion et de protection des droits de I’'Homme
s’occupe :
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1) Du suivi de la mise en ceuvre des instruments juridiques relatifs aux
droits de 'Homme au niveau national ;

2) De la préparation des réponses aux questions spécifiques posées par les
mécanismes des Nations Unies en rapport avec les missions de la CNDH

’

3) De la préparation des rapports sur les droits de 'Homme destinés a
I’Examen Périodique Universel et autres mécanismes d’évaluation.

Il est organisé en deux services : service de suivi des mécanismes nationaux
des droits de 'Homme et service de suivi des mécanismes régionaux et
internationaux des droits de 'Homme.

Article 63 : Département Droit international humanitaire, actions,
questions et urgences humanitaires

Le Département Droit international humanitaire, actions, questions et
urgences humanitaires s’occupe :

1) De la vulgarisation du droit international humanitaire aux groupes
spécifiques ;

2) De la préparation et du déploiement d’actions urgentes en cas de
nécessité.

Il est organisé en un seul service : le Service de droit international
humanitaires, actions, questions et urgences humanitaires.

Article 64 : Département Etudes et Planification
Le Département Etudes et Planification s’occupe de :

1) La conception, préparation et le suivi des projets ;

2) La préparation des rapports financiers ;

3) L’identification des besoins opérationnels du Secrétariat Technique,
départements/directions.

11 dispose d’un seul service : le service d’études et planification.
Article 65 : Direction Logistique et du Patrimoine
La Direction logistique et du Patrimoine s’occupe de :

1) La gestion des inventaires des matériels ;
2) La conception des plans logistiques de déploiement et le ravitaillement ;

3) La gestion du charroi automobile, des entrepdts et des infrastructures ; 4.
La gestion des biens meubles et immeubles de la CNDH ;

4) 5. La gestion et la maintenance des infrastructures.
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11 dispose d’un seul service : le service logistique et gestion du patrimoine.

Sous-section IV : De la Division Unique du Secrétariat
Technique

Paragraphe 1 : De I’organisation et de l1a composition
Article 66 :

La Division Unique est un Service attaché au Secrétariat Technique et
placé sous ’autorité du Secrétaire Technique.

Elle est placée sous la supervision d’'un Assistant principal/Chef de
Division, et est constituée du personnel ci-apres :

1) Un Chef de Division unique;

2) Trois secrétaires administratifs /Chef de Bureau ;
3) Quatre rédacteurs ;

4) Quatre opérateurs de saisie ;

5) Quatre chargés du courrier ;

6) Quatre hotesses ;

7) Quatre chauffeurs ;

8) Quatre huissiers ;

9) Quatre attachés de sécurité.

Paragraphe 2 : Répartition du personnel administratif de la Division
Unique

Article 67 :

Le personnel administratif de la Division Unique est réparti entre le
Secrétaire Technique et ses adjoints de la maniére suivante :

Personnel pres le Secrétaire Technique :

1) Un Chef de Division unique;

2) Un secrétaire administratif /Chef de Bureau ;
3) Unrédacteur;

4) Un opérateur de saisie ;

5) Un chargé du courrier ;

6) Une hotesse ;

7) Un chauffeur ;
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8) Un huissier ;
9) Un attaché de sécurité.

Personnel pres le Secrétaire Technique Adjoint chargé des questions
administratives :

1) Un secrétaire administratif /Chef de Bureau ;
2) Un rédacteur ;

3) Un opérateur de saisie ;

4) Un chargé du courrier ;

5) Une hotesse ;

6) Un chauffeur;

7) Un huissier ;

8) Un attaché de sécurité.

Personnel prés le Secrétaire Technique Adjoint chargé des questions
juridiques :

1) Un secrétaire administratif /Chef de Bureau ;
2) Unrédacteur;

3) Un opérateur de saisie ;

4) Un chargé du courrier ;

5) Une hoétesse ;

6) Un chauffeur;

7) Un huissier ;

8) Un attaché de sécurité.

Personnel prés le Secrétaire Technique Adjoint chargé des questions
financiéres :

1) Un secrétaire administratif /Chef de Bureau ;
2) Unrédacteur;

3) Un opérateur de saisie ;

4) Un chargé du courrier ;

5) Une hoétesse ;

6) Un chauffeur;

7) Un huissier ;

8) Un attaché de sécurité.

Article 68 :

Les fonctions du personnel de la Division Unique prennent fin par :
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1) 1. Larévocation ;
2) La démission ;
3) Ledéces.

Article 69 :

Le personnel de la Division Unique bénéficie des droits et avantages fixés
par décision du Président, le Bureau entendu.

Toutefois, les avantages ci-apres leur sont reconnus d’office :

1) Une carte de service;

2) Un passeport de service ;

3) Des soins de santé ;

4) Des indemnités kilométriques.

Article 70 :

Le personnel de la Division Unique est tenu, en toutes circonstances, de
préserver I’honneur et la dignité de leurs fonctions et de veiller lors de
I’examen des dossiers qui leur sont soumis, aux intéréts de la CNDH et au
respect du secret professionnel.

Ils sont tenus au devoir de loyauté envers la CNDH.

IIs doivent entretenir un climat de franche collaboration entre eux et
avec tout autre personnel de la CNDH.

Ils sont tenus, en public comme en privé, au devoir de réserve et de
discrétion, quant aux faits et informations dont ils ont eu connaissance
dans I'exercice de leurs fonctions et méme apres 1’exercice de celles-ci.

Article 71 :

Le personnel de la Division Unique doit par ailleurs :

1) Respecter, en toutes circonstances, la Constitution , la Loi organique de
la CNDH, les lois de la République Démocratique du Congo, le
Réglement intérieur, le Reéglement Administratif, le Manuel des
procédures devant la CNDH , le code de bonne conduite de 1’agent
public de I’Etat ainsi que tout autre instrument juridique adopté par la
Commission ;

2) S’abstenir de toute initiative susceptible de nuire a la dignité de leurs
fonctions ;

3) Se conformer aux ordres légaux recus dans 1’exécution du travail ;
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4) Respecter, en toutes circonstances, le regles édictées pour la bonne
marche du service ;

5) Respecter les convenances et les bonnes mceurs dans 'exercice de leurs
fonctions ;

6) Se soumettre a 1’évaluation du Secrétaire Technique.

Section 4 : Des Bureaux de Représentation aux chefs-lieux des provinces

(BRP)
Article 72 :

La CNDH dispose d'un Bureau de représentation provinciale au chef-lieu
de chaque Province de la République Démocratique du Congo.

Article 73 :

Chaque Bureau de Représentation provinciale de la CNDH est dirigé par
un Coordonnateur provincial assisté de trois Coordonnateurs provinciaux
adjoints chargés respectivement des questions administratives, juridiques
et financiéres.

Le Coordonnateur provincial dispose d'un personnel administratif
composé de :

1) Un Secrétaire administratif ;

2) Un Rédacteur ;

3) Un Opérateur de saisie ;

4) Un Préposé des indicateurs d’entrées et de sortie ; 5. Une Hotesse ;
5) 6. Un Huissier.

Article 74 :

Le Coordonnateur Provincial gere, sous I'impulsion du Bureau, les cadres
et agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein du Bureau de représentation provinciale. Il fait
mensuellement rapport au Bureau et en informe le Secrétariat technique.

11 prépare 1’état de besoin du Bureau de Représentation provinciale et
le transmet au bureau de la CNDH.

11 est également chargé de la promotion du développement structurel
ainsi que du marketing institutionnel de la CNDH en province.
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11 prépare les dossiers juridiques et judiciaires & soumettre au bureau
de la CNDH.

Article 75 :

Le Coordonnateur Provincial et ses Adjoints sont recrutés et nommés et,
le cas échéant, relevés de leurs fonctions par le Président de la CNDH sur
décision du Bureau.

Article 76 :

Le Bureau de représentation provinciale dispose des services suivants :

1) Monitoring, Enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de 1'Homme et du droit
international humanitaire ;

4) Communication et, Médias ;
5) Etudes et planification;

6) Partenariat et encadrement des ONGs nationales et internationales
installées en province des droits de 'Homme et des Organisations de la
Société Civile Congolaise ;

7) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

8) Responsabilité Sociale des Entreprises ;

9) Centre Provincial de documentation en droits de 'Homme et en droit
international humanitaire ;

10) Social et médical ;
11) Ressources humaines ;

12) Logistique et Patrimoine.

Article 77 :

Le Bureau de Représentation Provinciale veille au bon fonctionnement des
services au niveau provincial.

Il travaille sous la supervision du Bureau de la CNDH. En cas de
besoin, il peut étre invité a assister, sans voix délibérative, aux séances et
réunions du Bureau et de I’Assemblée Pléniére.
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Article 78 :

Le Bureau de la CNDH peut, pour le compte de la province, décider de
lopportunité de recourir aux Experts tant nationaux qu’internationaux
ainsi qu’aux Avocats. Dans ce cas, il fixe les conditions de leur
recrutement.

Leurs honoraires sont a charge du Trésor Public et, le cas échéant, des
Partenaires de la CNDH.

Article 79 :

Les agents et cadres des Bureaux de Représentation Provinciale sont
recrutés dans leurs Provinces respectives, nommés et, le cas échéant,
relevés de leurs fonctions par le Président de la CNDH.

Ils travaillent a temps plein et sous la supervision permanente du
Coordonnateur Provincial de la CNDH.

Article 80 :

Les Bureaux de représentation en Province de la CNDH sont chargés de la
promotion et de la protection des droits de ’homme.

A ce titre, ils sont chargés de:

1) Suivre la situation des droits de ’'homme en Provinces et en faire rapport
au Bureau de la CNDH ;

2) Recevoir les plaintes individuelles et collectives ou se saisir d’office des
cas des violations des droits de 'homme et en faire rapport au Bureau de
la CNDH ;

3) Exécuter en Provinces, sur instructions et directives expresses du Bureau
de la CNDH, certaines taches relatives aux attributions de la CNDH
telles que déterminées a l'article 6 de la loi organique instituant la
CNDH ;

4) Procéder a des visites périodiques des centres pénitentiaires et de
détention sur toute 1’étendue de la Province ;

5) Procéder a toutes sortes d’investigations nécessaires pour documenter les
cas des violations des droits de ’homme et collaborer a toutes fins utiles
avec les Organisations de la société civile, les autorités politico-
administratives, judiciaires, militaires, policiéres et sécuritaires en
Provinces ;

6) Collaborer avec les Antennes de représentations Urbaines ainsi que des
Antennes de représentations Territoriales de la CNDH dans les
différentes entités décentralisées et déconentrées ;




190 Chapter 6

7) Réaliser avec accord formel du Bureau toute action jugée utile pour
promouvoir la mission ainsi que les attributions de la CNDH ;

8) Collaborer étroitement avec toutes les institutions provinciales et Services
Publics de I’Etat en provinces, dans 1’optique de la promotion et de la
protection des droits de 'Homme.

Section 5 : Des Antennes urbaines et des Antennes territoriales de
Représentation de la CNDH

Article 81 :

La CNDH dispose d’'une Antenne de représentation dans chaque ville et
chef-lieu de chaque Territoire de la République Démocratique du Congo.

Chaque Antenne de représentation de la CNDH dans chaque ville et
chaque Territoire est dirigée par un Chef d’ Antenne urbaine ou territoriale
assisté de trois Chefs d’ Antennes urbaines ou territoriaux Adjoints chargés
respectivement des questions administratives, techniques et financiéres.

Article 82 :

Le Chef d’ Antenne urbaine ou territoriale et ses Adjoints sont recrutés et
nommés et, le cas échéant, relevés de leurs fonctions par le Président de la
CNDH sur décision du Bureau.

Article 83 :

Le Chef d’Antenne urbaine ou territoriale dispose d'un personnel
d’appoint suivant :

1) Un Secrétaire Administratif’;

2) Un Rédacteur ;

3) Un Opérateur de saisie ;

4) Un Préposé des indicateurs d’entrées et de sortie ;
5) Une Hotesse ;

6) Un Huissier.

Article 84 :

Le Chef d’ Antenne urbaine ou territoriale gére sous I'impulsion du bureau
les cadres et agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein de I’Antenne urbaine ou territoriale.
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Il prépare I’état de besoin de I’antenne urbaine ou territoriale de la
CNDH et le transmet au bureau de la CNDH.

11 est également chargé de la promotion du développement structurel
ainsi que du marketing institutionnel de la CNDH en ville ou dans les
territoires.

11 prépare les dossiers juridiques et judiciaires a soumettre au bureau
de la CNDH.

Article 85 :

L’ Antenne urbaine ou territoriale de la CNDH est composée des services
suivants :

1) Monitoring, Enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de I'Homme et du droit
international humanitaire ;

4) Communication et Médias ;
5) Etudes et planification;

6) Partenariat et encadrement des ONGs nationales et internationales
installées en villes et dans les territoires ;

7) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

8) Responsabilité Sociale des Entreprises ;

9) Centre urbain ou du territoire de documentation en droits de 'Homme et
en droit international humanitaire ;

10) Social et médical ;
11) Ressources humaines;
12) Logistique et Patrimoine.

L’Antenne urbaine ou territoriale veille au bon fonctionnement des
services au niveau urbain et territorial.

Article 86 :

Le Chef d’ Antenne urbaine ou territoriale de la CNDH travaille sous la
supervision du Bureau de la CNDH. En cas de besoin, il peut étre invité a
assister, sans voix délibérative, aux séances et réunions du Bureau et de
I’ Assemblée Pléniere.
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Article 87 :

Le Bureau de la CNDH peut, pour le compte de la ville ou du territoire,
décider de l'opportunité de recourir aux Experts tant nationaux
qu’internationaux ainsi qu’aux Avocats.

Dans ce cas, il fixe les conditions de leur recrutement.

Leurs honoraires sont a charge du Trésor Public et, le cas échéant, des
Partenaires de la CNDH.

Article 88 :

Les Agents des antennes urbaines ou territoriales de la CNDH relevent du
personnel administratif et technique du Secrétariat Technique.

Ils sont recrutés dans leurs villes ou territoires respectifs, nommés et, le
cas échéant, relevés de leurs fonctions par le Président de la CNDH sur
décision du Bureau.

IIs travaillent a temps plein et sous la supervision permanente du Chef
d’Antenne urbaine ou territoriale de la CNDH.

Article 89 :

Les Antennes urbaines ou territoriales de la CNDH sont chargées de la
promotion et de la protection des droits de ’homme.

A ce titre, ils sont chargés de :

1) Suivre la situation des droits de I’homme en villes et aux chefs lieux des
territoires et en faire rapport au Bureau de la CNDH ;

2) Recevoir les plaintes individuelles et collectives ou se saisir d’office des
cas des violations des droits de ’homme et en faire rapport au Bureau de
la CNDH;

3) Exécuter en villes ou en territoires, sur instructions et directives expresses
du Bureau de la CNDH, certaines taches relatives aux attributions de la
CNDH telles que déterminées a 1’article 6 de la loi organique instituant la
CNDH ;

4) Procéder a des visites périodiques des centres pénitentiaires et de
détention dans les villes ou territoires ;

5) Procéder a toutes sortes d’investigations nécessaires pour documenter les
cas des violations des droits de 'homme et collaborer a toutes fins utiles
avec les Organisations de la Société Civile et les Autorités policiéres,
militaires, judiciaires, sécuritaires et politico administrative en ville ou
territoire ;



6)
7)

8)
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Collaborer avec les Bureaux de représentation provinciale ainsi que des
Antennes urbaines ou territoriales de la CNDH ;

Réaliser avec accord formel du Bureau toute action jugée utile pour
promouvoir la mission ainsi que les attributions de la CNDH ;

Collaborer étroitement avec toutes les institutions urbaines et Services
Publics de I’Etat en villes ou en territoires, dans ’optique de la promotion
et de la protection des droits de 'Homme.

Article 90 :

Chaque Antenne de représentation de la CNDH en Ville ou dans chaque
Territoire dispose d’une équipe d’agents composée comme suit :

1Y)
2)
3)
4)
5)
6)
7)
8)
9)

Deux Enquéteurs ;

Un Assistant Chargé d’ Administration et de Finances;
Un logisticien ;

Un informaticien ;

Un opérateur de saisie ;

Un préposé aux indicateurs d’entrée et de sortie ;

Un Attaché de Sécurité ;

Un huissier ;

Un chauffeur.

Chapitre III : DES RAPPORTS FONCTIONNELS
ET HIERARCHIQUES

Section 1 : Des rapports entre le Secrétariat Technique et le Bureau

Article 91 :

Le Secrétariat Technique travaille sous la supervision du Bureau. Il
prépare et exécute les plans, programmes et activités de promotion et de
protection des droits de 'Homme au niveau national.

Section 2 : Des rapports entre le Secrétaire Technique et les
Départements/Directions

Article 92 :

Le Secrétaire Technique contrdle et coordonne les activités de tous les
Départements/Directions.
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Section 3 : Des rapports entre le Secrétaire Technique et les
Coordonnateurs des Bureaux de

Représentation Provinciale
Article 93 :

Le Secrétaire Technique exécute les taches lui assignées par le Bureau de
la CNDH relatives aux activités des Bureaux des Représentations
Provinciales.

Section 4 : Des rapports entre les Coordonnateurs des Bureaux de
Représentation Provinciale et les

Chefs d’ Antennes urbaines et territoriales
Article 94 :

Le Coordonnateur des Bureaux de Représentation Provinciale exécute les
taches lui assignées par le Bureau de la CNDH relatives aux activités des
Antennes urbaines et territoriales.

CHAPITRE IV : DU STATUT DU PERSONNEL
ADMINISTRATIF ET TECHNIQUE

Section 1 : Du recrutement
Article 95 :

Nul ne peut faire partie du personnel administratif et technique de la
CNDH s’il ne remplit les conditions suivantes :

1) Etre de nationalité congolaise ;
2) Etre majeur ;
3) Savoir lire, écrire et compter ;

4) N’avoir jamais été condamné a une peine privative de liberté pour une
infraction intentionnelle punissable de plus de six mois de servitude
pénale principale ;

5) Jouir de la plénitude des droits civiques et politiques.
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Article 96 :

Sans préjudice des dispositions prévues par la loi organique de la CNDH
et le Reéglement intérieur, tout recrutement est effectué a l'initiative du
Bureau et, selon le cas, avec avis de I’Assemblée Pléniére. Les concours de
recrutement sont annoncés par tous les moyens de publicité dont il est
possible de disposer.

Pour chaque poste & pourvoir, I’avis d’appel a candidatures indique :

1) La description du ou des poste(s) a pourvoir ;

2) La durée du contrat ;

3) Le profil du candidat ;

4) Le lieu d’exécution du travail ;

5) Les termes de référence pour chaque poste a pourvoir;

6) Les pieces constitutives du dossier;

7) Les dates d’ouverture et de cloture du dépdt des candidatures.

Article 97 :

La composition des jurys de sélection est fixée par décision du Président,
le Bureau entendu.

La sélection s’effectue sur concours pouvant donner lieu a des
épreuves écrites et/ou orales.

Ne sont retenus, a I'issue du concours, que les candidats qui ont obtenu
la moyenne fixée par le Bureau et placés en ordre utile, au regard des postes
a pourvoir.

Toutefois, le recrutement peut se faire aussi sur titre lorsque le nombre
des candidats ne dépasse pas celui des postes & pourvoir.

Article 98 :

Lorsqu’au terme d’une procédure de sélection deux candidats arrivent a
égalité, ils sont départagés en tenant compte du genre et de la
représentativité nationale.
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Section 2 : Des incompatibilités
Article 99 :

Les fonctions du personnel administratif et technique de la CNDH sont
incompatibles avec les fonctions ci-dessous :

1) Agent de carriére des services publics de I'Etat ;

2) Cadre politico-administratif de la territoriale ;

3) Mandataire public ;

4) Employé dans une entreprise privée, publique ou d’économie mixte ;

5) Membre d’un organe exécutif ou délibérant d’un parti politique ou d'un
regroupement politique ;

6) Membre du Gouvernement central ou provincial ;

7) Toute fonction rémunérée conférée par un Etat étranger ou un organisme
international ; 8. Magistrat ;

8) Membre des cabinets des autorités publiques ;

9) Membre des forces armées, de la police nationale congolaise et des
services de sécurité.

Article 100 :

Tout membre du personnel administratif et technique qui se trouve dans
un des cas prévus a l'article précédent est tenu, sans délai, de renoncer
expressément a ses anciennes fonctions incompatibles avec sa qualité au
sein de la CNDH.

A défaut, il est censé avoir renoncé a sa qualité d’agent au sein de la
CNDH.

CHAPITRE V : DU CONTRAT DE TRAVAIL

Section 1 : Des types de contrat de travail
Article 101 :

Le personnel retenu, aprés concours ou sur titre, signe individuellement un
contrat d’engagement avec la CNDH représentée par le Président ou son
délégué diment mandaté.

Le contrat d’engagement peut étre a durée déterminée ou a durée
indéterminée.
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Article 102 :

Est a durée déterminée, le contrat d’engagement qui est conclu soit pour
un temps déterminé, soit pour un ouvrage déterminé, soit pour des taches
bien précises, soit pour le remplacement d’un cadre ou agent technique
temporairement indisponible.

A T'exception des contrats pour des taches bien précises ou pour un
ouvrage déterminé, ce contrat ne peut étre renouvelé qu'une seule fois. 11
ne peut non plus excéder deux ans.

Est a durée indéterminée, le contrat d’engagement conclu pour
occuper un emploi permanent au sein de la CNDH. Ce genre de contrat
peut étre assorti d’une clause d’essai, constatée par écrit et dont la durée est
d’un mois pour les agents et de six mois pour les cadres.

Section 2 : De I’horaire du travail
Article 103 :

La durée hebdomadaire du travail est de 45 heures, soit 8 heures par jour

de 07 heures 30’ a 15 heures avec une pause de 12 heures a 12 heures 30’.

Le travail de nuit est celui exécuté entre 22 heures et 5 heures 00 du
matin.

A leur arrivée au poste de travail ainsi qu’au cours de la journée, au
passage des agents chargés de contrOle, ils apposent leurs signatures en
regard de leurs noms sur la liste des présences établie a cet effet.

Article 104 :

Toute sortie pendant les heures de service doit faire 1'objet d’une
autorisation écrite préalable du Chef hiérarchique direct ou du Directeur
des Ressources humaines.

Section 3 : Des positions statutaires
Article 105 :
1) Tout cadre et agent technique de la CNDH est placé dans 'une des
positions ci-apres :

2) L’activité de service ;
3) Le détachement ;
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4) La disponibilité ;
5) La suspension.
Paragraphe 1 : Activité de service

Article 106 :

L’activité est la position de 1’agent qui exerce effectivement les attributions
inhérentes a sa fonction. Sont assimilés a I’activité de service, les missions
officielles et les stages de formations professionnels.

Paragraphe 2 : Détachement
Article 107 :

Le détachement est la position de ’agent qui est autorisé a interrompre
temporairement ses fonctions pour prester ses services au sein de
I’administration, des institutions, des services publics ou des
établissements publics autres que la CNDH.

11 est accordé par le Président de la CNDH.
Paragraphe 3 : Disponibilité
Article 108 :
La disponibilité est la position de 1’agent qui interrompt ses services pour
convenances personnelles ou pour une cause indépendante de sa volonté
ou qui est autorisé a les interrompre dans I'intérét du service.
Paragraphe 4 : Suspension

Article 109 :

La suspension est la situation dans laquelle les deux conditions essentielles
du contrat de travail, a savoir la fourniture d'un travail par le salarié et le
paiement du salaire correspondant par ’employeur, cessent de maniere
temporaire sans pour autant occasionner la rupture du contrat de travail.

Article 110 :

Sont suspensifs du contrat de travail :
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1) L’incapacité de travail résultant d’une maladie ou d’un accident, de la
grossesse ou de I’accouchement et de ses suites ;

2) L’appel ou le rappel sous le drapeau et I’engagement volontaire en temps
de guerre dans les forces armées congolaises ou d’un Etat allié ;

3) Les services prestés en exécution des mesures de réquisition militaire ou
d’intérét public prises par le Gouvernement;

4) L’exercice des mandats publics ou d’obligations civiques ;

5) Jusqu'a concurrence de deux fois quinze jours par an, la mesure
disciplinaire de mise a pied lorsque cette mesure est prévue soit par le
contrat de travail, soit par I'incarcération du travailleur ;

6) L’incarcération de I’agent ;

7) La force majeure, lorsqu’elle a pour effet d’empécher de facon
temporaire, 'une des parties a remplir ses obligations.

Article 111 :

Pendant la durée de la suspension, la rémunération est due dans les cas
suivants :

1) A concurrence de 2/3 a I’agent malade ou accidenté pendant 6 mois ;

2) La totalité de sa rémunération pour la femme pendant le congé de
maternité.

Pendant la suspension, I’agent et les membres de sa famille conservent tous
les droits et avantages sociaux notamment les soins médicaux.

Article 112 :

Il ne peut étre mis fin au contrat de travail pendant qu’il est suspendu, sous
les réserves suivantes :

1) En cas de maladie ou d’accident, hormis le cas d’accident du travail ou
de maladie professionnelle, la CNDH peut notifier a ’agent la résiliation
du contrat apres six mois ininterrompus d’incapacité d’exécuter celui-ci,
moyennant paiement d’une indemnité de résiliation correspondant au
préavis dil en cas de contrat a durée indéterminée ;

2) En cas d’exercice de mandats publics ou d’obligations civiques, la
CNDH peut mettre fin au contrat sans indemnité, aprés 6 mois de
suspension ;

3) En cas de force majeure, la CNDH peut résilier le contrat, sans
indemnité, aprés deux mois de suspension ;

4) En cas d’incarcération de I’agent, la CNDH peut résilier le contrat sans
indemnité apres trois mois de suspension ou si I’agent est condamné par
la suite a une servitude pénale principale supérieure a deux mois, ce, en
vertu d’une décision coulée en force de chose jugée.
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Section 5 : De la fin du contrat de travail
Article 113 :

Le contrat a durée déterminée prend fin de plein droit soit a I’expiration du
terme fixé par les parties, soit a la fin de ’ouvrage ou des tdches convenues,
soit au retour du cadre ou de I’agent remplacé.

Article 114 :

Le contrat a durée indéterminée cesse d’exister par :

1) La résiliation de commun accord ou par consentement mutuel ;

2) La résiliation a l'initiative de 1’employeur ou du travailleur pour faute
lourde ou pour juste motif’;

3) Ledéces; 4. La démission.
Article 115 :

Le licenciement avec préavis s’opére pour des motifs valables liés a
I'aptitude ou a la conduite de 1’agent sur les lieux de travail dans ’exercice
de ses fonctions ou fondé sur les nécessites de fonctionnement de
I'institution ou lorsque la faute n’est pas lourde.

Pendant la durée du préavis, I’agent est tenu au respect de toutes les
obligations qui lui incombent, tout en bénéficiant d’un jour de liberté par
semaine pris a son choix ou par demi-journée et payé a plein salaire.

S’il justifie avoir trouvé un nouvel emploi, il peut quitter dans un délai
moindre fixé de commun accord et, dans ce cas, il perd le droit a la
rémunération de la période de préavis restant a courir.

Article 116 :

Sauf durée plus longue fixée entre parties, la durée du préavis de résiliation
ne peut étre inférieure a quatorze jours ouvrables a dater du lendemain de
la notification, lorsque le préavis est donné par la CNDH. Ce délai est
augmenté de quinze jours ouvrables par année entiére de services continus,
comptée de date a date.

La durée du préavis de résiliation a donner par I’agent est égale a la
moitié de celui qu’aurait di donner la CNDH si elle avait pris I'initiative
de la résiliation. Elle ne peut en aucun cas excéder cette limite.
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Article 117 :

Le licenciement sans préavis intervient lorsque ’agent commet une faute
lourde.

Article 118 :

L’agent désireux de mettre fin a ses fonctions adresse sa démission au
Président de la CNDH qui en prend acte.

Article 119 :

Est considéré comme démissionnaire d’office:

1) L’agent en congé qui, aprés quinze jours ouvrables a dater de I’expiration
de son congé, n'aurait pas repris ses fonctions sans justification valable ;

2) L’agent en disponibilité qui, apreés quinze jours ouvrables méconnaitrait
I’ordre qui lui serait donné pour la reprise de ses fonctions.

La démission est constatée par une notification du président de la CNDH.

CHAPITRE VI : DES DROITS, AVANTAGES ET
OBLIGATIONS

Section 1 : Des droits
Article 120 :

Le personnel administratif et technique de la CNDH ainsi que les membres
de groupes de travail des Sous-Commissions permanentes ont droit a une
rémunération équitable de nature a lui permettre de bien s’acquitter de ses
obligations professionnelles ainsi qu’a conforter sa dignité et son
indépendance. Cette rémunération fixée par décision du Président, le
Bureau entendu, est due pour le temps ou I’agent a effectivement fourni ses
services. Elle est payée mensuellement.

Sur demande expresse et écrite d'un agent adressée au Secrétaire
Technique, une avance sur salaire peut lui étre accordée et défalquée de la
rémunération du mois en cours sur décision du Bureau.

Article 121 :

Sur demande expresse et écrite de l’agent adressée au Secrétaire
Technique, un prét peut lui étre accordé sur décision du Bureau.
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Le remboursement est fait mensuellement a concurrence d’une quotité
équivalente a un cinquieéme du salaire.

En cas de démission, de rupture du contrat ou de déces de 'agent
survenant avant le remboursement intégral du prét, le solde restant di est
immédiatement exigible et déduit du décompte final.

Article 122 :

Le personnel administratif et technique ainsi que les membres de groupes
de travail des SousCommissions Permanentes ont droit :

1) A un congé annuel de reconstitution ;
2) A un congé de maladie diment constatée par un certificat médical ;

3) Aux congés de circonstance suivants qui ne peuvent étre pris qu’au
moment des événements qui les justifient :

Mariage de 1’agent : sept jours ouvrables ;

Mariage d’un enfant : deux jours ouvrables ;

Accouchement de I’épouse : quatre jours ouvrables ;

Déces du (de 1a) conjoint(e) ou d’un parent allié au 1" degré : quatre

jours ouvrables ;

Déces d’un parent allié au second degré : deux jours ouvrables ;

Déces du pere ou de la mére du (de 1a) conjoint(e) : trois jours ;

g Congé de maternité, sur présentation d'un certificat médical
indiquant la date probable de I’accouchement : quatorze semaines
dont six semaines avant I’accouchement et huit semaines apres ;

h Déménagement : 2 jours ouvrables.

an o

0

Les congés de circonstance sont pris dans les 24 heures de I’avénement des
circonstances qui les justifient et ne peuvent étre fractionnés.

L’agent de sexe féminin qui a bénéficié d’'un congé de maternité ne
peut plus, au cours de la méme année, faire valoir son droit au congé de
reconstitution.

Le congé de reconstitution est cumulable si, a ’exercice précédent,
I’agent en a été privé pour des raisons de service. Dans tous les cas, le
report de congé de reconstitution ne peut excéder deux ans consécutifs.

Article 123 :

La durée du congé annuel est de 30 jours ouvrables, augmentée d’un jour
ouvrable par tranche de trois années d’ancienneté a la CNDH.
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Article 124 :

Le personnel administratif et technique de la CNDH ainsi que les membres
de groupes de travail des Sous-Commissions permanentes bénéficient des
moyens de transport pour les courses de service.

Article 125 :

La CNDH prend en charge les soins médicaux, chirurgicaux, les frais
pharmaceutiques et d’hospitalisation de son personnel administratif et
technique ainsi que des membres de leurs familles respectives a charge
dans les limites prévues par les présentes dispositions.

Elle organise en son sein un service médical minimum qui assure la
gestion des crises et inconforts pendant les heures de service et sur le lieu
de travail et transfére, en cas de nécessité, les malades vers une formation
médicale spécialisée ayant signé une convention avec la CNDH.

Dans les Bureaux de Représentation Provinciale et les Antennes, le
personnel de la CNDH et les membres de leur famille a charge sont soignés
dans les formations médicales ayant signé une convention avec la CNDH.

Le transfert a I’étranger pour tout cas est envisageable lorsque tous les
moyens locaux de traitement ont été exploités, sans succes, et ce, sur la foi
d’un rapport médical signé par au moins trois médecins.

Article 126 :

Le personnel administratif et technique ainsi que les membres de groupes
de travail des SousCommissions permanentes peuvent, en outre, bénéficier
des avantages ci-dessous énumérés dont le taux est fixé par décision du
Président, le Bureau entendu :

1) Prime de fonction ;

2) Collation ;

3) Indemnité de communication ;
4) Indemnité de logement ;

5) Allocations familiales ;

6) Frais funéraires : construction et aménagement d’un caveau, cercueil,
linceuls, corbillard, frais de la morgue, rafraichissement, rapatriement du
corps.

En cas de décés d’'un membre du personnel administratif et technique ainsi
que des membres de groupes de travail des Sous-Commissions
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permanentes de la CNDH, le conjoint survivant et les orphelins ont droit
a la totalité du salaire du disparu pendant les six mois qui suivent le déces
ainsi qu’au décompte final.

Section 2 : Des avantages
Article 127 :

A la fin de chaque activité d’envergure en rapport avec les missions de la
CNDH, le Bureau peut accorder au personnel administratif et technique
ainsi qu’aux membres de groupes de travail des Sous-Commissions
permanentes une prime dont il détermine la hauteur.

Article 128 :

A T'occasion des fétes de fin d’année, sur proposition de la Direction des
ressources humaines, le personnel administratif et technique ainsi que les
membres de groupes de travail des SousCommissions permanentes
peuvent bénéficier des cadeaux dont la nature et la quantité sont
déterminées par le Bureau de la CNDH.

Section 3 : Des obligations
Article 129 :

Le personnel administratif et technique ainsi que les membres de groupes
de travail des Sous-Commissions permanentes sont tenus d’honorer leurs
engagements vis-a-vis de la CNDH.

A cet effet, ils doivent notamment :

1) Exécuter individuellement ou collectivement, consciencieusement et
loyalement le travail, dans les conditions, aux temps et lieu convenus ;

2) Respecter le secret professionnel, pendant et aprées la cessation définitive
du contrat ;

3) Etre en permanence a la disposition de la CNDH;

4) S’abstenir d’user” de leur qualité pour d’autres motifs que I'exercice de
leur fonction, de faire des déclarations publiques au nom de la CNDH
s’ils ne sont diment mandatés par le Président et de faire des déclarations
publiques ou privées de nature a porter atteinte au bon fonctionnement et
al'indépendance de la CNDH ;

5) Faire preuve, en toute occasion, de courtoisie, de politesse et de respect,
tant dans leurs rapports que dans leurs propos, entre eux et a 1'égard de
leur hiérarchie et des tiers ;



6)

7)

8)

9

10)
11)

The Democratic Republic of the Congo’s National Commission on Human Rights 205

Faire montre de compétence, de professionnalisme, de droiture, de
probité, d’assiduité dans le travail, de discipline en toutes circonstances,
ferme mais juste avec leurs subordonnés ;

Agir conformément aux ordres qui leur sont donnés en vue de
I’exécution de leur fonction ;

Se comporter, tant dans sa vie publique que privée, de maniére a
préserver et a renforcer la confiance du public envers la CNDH et a
améliorer son image de marque ;

Eviter les pratiques de tribalisme, de népotisme et de favoritisme et des
grossiéretés sur le lieu de travail et de maniére générale tout acte qui
pourrait porter atteinte a la moralité, notamment 1’ivresse sur le lieu de
travail, prostitution dans le milieu de travail, médisance, harcélement
sexuel ou moral et autres formes de violence ;

Veiller, a toute occasion, a sauvegarder les intéréts de la CNDH ;

Respecter tous les instruments administratifs et juridiques édictés par la
CNDH, notamment le Réglement Administratif, le Réglement Financier,
le Manuel des procédures d’examen et traitement des plainte de la
CNDH, le code de bonne conduite de I’ agent public de I’Etat.

Article 130 :

Il est interdit au personnel administratif et technique ainsi qu’aux membres
de groupes de travail des Sous-Commissions Permanentes de la CNDH

de:
1))
2)
3)

4)

User du trafic d’influence ;

Etre soumissionnaire aux marchés et adjudications des marchés de
fournitures ou de services passées pour le compte de la CNDH, méme
par personnes interposées ou préte-nom ;

S’engager dans une démarche ou toute entreprise incompatible avec les
missions de la CNDH;

Faire usage abusif des ressources matérielles et financiéres de la CNDH;
5. Détruire ou subtiliser les documents, dossiers et archives de la CNDH.

CHAPITRE VII : DE LA CLASSIFICATION
FONCTIONNELLE.

Article 131 :

Le personnel de la CNDH est classifié de la maniere suivante :

Catégorie 1%%€ ; Cadres de commandement

1.1) Le Secrétaire Technique/Secrétaire Général ;
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1.2) Les Secrétaires Techniques Adjoints/Directeurs Généraux;

1.3) Les chefs des Départements et les Coordonnateurs des Bureaux de
Représentation Provinciale /Directeur ;

1.4) Les membres de groupes de travail/ Chef de Division ;

1.5) Les Coordonnateurs adjoints des Bureaux de Représentation Provinciale
/Chef de Division ;

1.6) Les chefs d’ Antenne /Chef de Division;

1.7) Les Chef des Services provinciaux/Chef de Bureau,

1.8) 1.8. Les Chef des Services des Antennes/ Chef de Bureau ;
1.9) Secrétaire administratif/ Chef de Bureau.

Catégorie 2-: Agents de collaboration

2.1) Les rédacteurs/ Attachés de bureau de premiere classe ;

2.2) Les Opérateurs de Saisie/ Attachés de bureau de premiere classe ;
2.3) Les chargés de courrier/ Attachés de bureau de deuxiéme classe ;
2.4) Les Hotesses/ Agents de bureau de premiere classe.

Catégorie 3 :Agents d’exécution

3.1) Les Chauffeurs/ Agents de bureau de deuxiéme classe ;
3.2) Les Agents d’entretien /Agents auxiliaires de premiére classe ;
3.3) Les Huissiers/ Agents auxiliaires de premiére classe.

Article 132 :

La promotion en grade a pour objet de pourvoir a la vacance des postes
organiquement et budgétairement prévus.

CHAPITRE VIII : DU SIGNALEMENT ET DE
L’AVANCEMENT EN GRADE

Article 133 :

A la fin de chaque année, le personnel administratif et technique de la
CNDH fait ’'objet d’un signalement de la part de son chef hiérarchique
suivant une fiche dont le modele figure dans le statut des Agents de carriére
des services publics de I'Etat.
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Article 134 :

L’appréciation du mérite est synthétisée par I'une des mentions suivantes :
Elite, Trés Bon, Bon, Assez Bon, Médiocre.

Article 135 :

Le dossier de I’agent, accompagné des avis de ses supérieurs hiérarchiques,
est transmis avec la fiche de cotation a l'autorité compétente pour
attribution définitive des appréciations.

CHAPITRE IX : DU REGIME DISCIPLINAIRE ET
DES SANCTIONS

Section 1 : Du personnel du Cabinet du Président et du personnel
rattaché aux autres membres de la CNDH et ainsi que des membres de
groupes de travail des Sous-Commissions Permanentes de la CNDH

Article 136 :

En cas de manquement aux devoirs de leurs charges, les membres du
Cabinet sont, suivant la gravité des faits, passibles des sanctions
disciplinaires ci-apres :

1) Avertissement ;

2) Blame;

3) Exclusion temporaire ;
4) Révocation.

Article 137:

Les sanctions disciplinaires reléevent de la compétence des autorités ci-
dessous :

Pour le Personnel d’appoint : 1’avertissement et le blame releévent des
prérogatives du Directeur de Cabinet ou du Chef de cabinet, la suspension et
la révocation relévent du Président, le Bureau entendu, le Membre de la
CNDH augquel la personne concernée est rattachée informé.

Pour le personnel politique : seul I’avertissement reléve des prérogatives du
Directeur de Cabinet ou du Chef de cabinet, le blame, la suspension et la
révocation sont du ressort du Président, le Bureau entendu, le Membre de
la CNDH auquel la personne concernée est rattachée informé.
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Pour le Directeur de Cabinet, le Directeur de Cabinet adjoint, les Chefs
des cabinets : 'avertissement, le blame, la suspension et la révocation sont
les prérogatives du Président, le Bureau entendu, le Membre de la CNDH
auquel la personne concernée est rattachée informé.

Section 2 : Du personnel administratif et technique
Article 138 :

Tout manquement par un agent a ses devoirs, a ’honneur et a la dignité de
ses fonctions constitue une faute disciplinaire.

Article 139 :

Sont notamment constitutifs de faute lourde :

1) Lanon observance des instructions et consignes particuliéres de travail ;

2) Le non-respect des convenances et des bonnes mceurs sur le lieu de
travail ;

3) Lacommission des actes d’improbité ;

4) Le fait de se rendre coupable des voies de fait ou d’injures graves a 1’égard
des autres membres du personnel, de ses supérieurs ou des visiteurs ;

5) Tout fait immoral pendant I’exécution ou a I’occasion de I’exécution du
travail ;

6) Le fait de proférer des injures a ’endroit d’'un membre du personnel ou
des obscénités, d’étre trouvé en état d’ébriété ou sous ’effet de drogue sur
le lieu ou a ’occasion du travail ;

7) La violation du Code de bonne conduite de ’agent public de I’Etat.
Article 140 :

En cas de manquement aux obligations de ses charges, tout membre du
personnel administratif et technique de la CNDH est passible, suivant la
gravité des faits commis, leur répétition et leur répercussion sur la marche
de I'Institution, de I'une des sanctions disciplinaires suivantes :

1) Avertissement ;

2) Blame;

3) Exclusion temporaire ;

4) Le licenciement avec préavis ;
5) Le licenciement sans préavis.

6) Révocation.
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Article 141 :

Les cadres de commandement sont soumis a 1'autorité disciplinaire du
Bureau.

Les agents de collaboration et les agents d’exécution sont, quant a eux,
soumis a 'autorité disciplinaire du Bureau sur proposition du Secrétaire
Technique.

Article 142 :

La décision d’exclusion temporaire, de licenciement ou de révocation
reléeve de la compétence du Bureau.

La décision de bldme reléve respectivement des prérogatives du
Secrétaire Technique, du Coordonnateur Provincial et du Chef d’ Antenne
pour les agents mis a leur disposition.

Article 143 :

Toute décision prise doit étre motivée et notifiée au cadre ou a I’agent
incriminé.

Article 144 :

Tout membre du personnel administratif et technique de la CNDH qui,
d’apres des indices suffisamment graves, est présumé avoir commis une
faute, peut étre suspendu immédiatement de ses fonctions. Dans ce cas, la
suspension de fonctions n’est pas une peine, mais une mesure préventive
dans 'intérét du service.

La décision de suspension comme mesure préventive est prise par le
Président, le Bureau entendu.

Elle est, dans I'intérét du service et besoin d’enquéte, notifiée a I’agent
dans les sept jours ouvrables au moins apres la connaissance des faits
invoqués.

Article 145 :

La suspension doit étre accompagnée de l'ouverture d’une action
disciplinaire.
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Sa durée ne peut excéder quatre-vingt-dix jours. Un délai
supplémentaire de quinze jours est accordé si le lieu d’exécution du contrat
de I’agent présumé fautif n’est pas le méme que celui du siége.

La période de suspension des fonctions de l’agent pour besoin
d’enquéte est considérée comme temps de service.

Article 146 :

Les modalités de la procédure disciplinaire sont définies comme suit :

La procédure est écrite et contradictoire en ce sens que le cadre ou
I’agent technique incriminé doit recevoir notification préalable des faits qui
lui sont reprochés, qu’aucune piece ne peut étre utilisée contre lui sans qu’il
n’en ait eu connaissance et qu’il ait été mis en mesure de faire valoir des
justifications ou moyens de défense.

Toute demande d’explications écrite a adresser a ’agent peut étre
précédée d’une simple interpellation verbale.

Si les explications verbales de 1’agent sont satisfaisantes, une mise en
garde verbale peut suffire a cloturer le dossier.

Cependant, si la gravit¢é du manquement est susceptible d’entrainer
une sanction d’avertissement, de blame, d’exclusion temporaire ou de
licenciement du contrat de travail, une action disciplinaire est ouverte.
L’agent regoit alors une demande d’explications a fournir dans les 20 jours.

Il ne peut étre infligé a I'agent deux sanctions pour la méme faute.
Toutefois, il est entendu que ni le remboursement des espéces dissipées, ni
la restitution des biens détournés, ni méme la réparation des dégats, ni tout
ce qui reléve de la responsabilité de I’agent n’excluent I’application d'une
sanction disciplinaire a I’endroit de celui-ci.

Article 147 :

Tout agent sanctionné dispose d’un droit de recours gracieux et d’un
recours hiérarchique.

Si aucune suite n’est réservée au recours hiérarchique, la sanction est
considérée comme définitive et ouvre la voie a un recours juridictionnel.
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Article 148 :

L’action disciplinaire demeure distincte et indépendante de 1’action
répressive a laquelle peuvent donner lieu les mémes faits.

L’action judiciaire n’est pas suspensive de I’action disciplinaire.
Article 149 :

Toute action disciplinaire se termine par la cloture du dossier.

CHAPITRE IX : DE LA REVISION DU PRESENT
REGLEMENT

Article 150 :

Le présent Reéglement Administratif peut étre modifié a 'initiative du
Bureau de la CNDH ou a la demande de 2/3 des membres de I’ Assemblée
Pléniére de la CNDH.

La décision d’amender 'une ou plusieurs dispositions du présent
Reéglement Administratif est prise a la majorité de 2/3 des membres de
I’Assemblée Pléniére de la CNDH.

CHAPITRE XI : DES DISPOSITIONS FINALES

Article 151 :

Le Bureau est chargé de I’exécution du présent Réglement Administratif
qui entre en vigueur a la date de son adoption.

Adopté a Kinshasa, le 03 mars 2016
POUR L’ASSEMBLEE PLENIERE DE LA CNDH,

1) MWAMBA MUSHIKONKE Mwamus : Président

2) AMURI LUMUMBA WA MAYEMBE : Vice-Président

3) LUNTADILA NZUZI Belinda : Rapporteur

4) NEMBUNZU TINDANE Chantal : Rapporteur Adjoint

5) MURHOLA Fernandez : Commissaire

6) EMBUSA ENDOLE Ghislain : Commissaire

7) KENGE NGOMBA TSHILOMBAYI Marie-Thérése : Commissaire
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8) WALA - WALA NGALA Olivier : Commissaire
9) BILONDA MAKENGA Astrid : Commissaire
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B.3.3 Internal rules of the CNDH

L’Assemblée Pléniére de la Commission Nationale des Droits de
I’'Homme ;

Vu la Constitution de la République Démocratique du Congo,
spécialement en son article 222 alinéa 3 ;

Vu la Loi organique N°13/011 du 21 mars 2013 portant Institution,
Organisation et Fonctionnement de la Commission

Nationale des Droits de ’'Homme ;

Adopte le présent Réglement Intérieur dont la teneur suit :
TITRE I : DES DISPOSITIONS GENERALES
Article 1°* ;

Le présent Reglement Intérieur fixe les modalités d’application des
dispositions de la Loi N°13/011 du 21 mars 2013 portant Institution,
Organisation et Fonctionnement de la Commission Nationale des Droits
de 'Homme.

Il régit lorganisation et le fonctionnement des organes de la
Commission Nationale des Droits de 'Homme.

11 détermine également la procédure en cas de violation des Droits de
'Homme garantis par les instruments tant nationaux, régionaux,
qu’internationaux ainsi que les droits et devoirs des membres de la
Commission Nationale des Droits de ’'Homme.

TITREII : DE LA NATURE, DE LA MISSION ET DU SIEGE
DE LA CNDH

Article 2 :

La Commission Nationale des Droits de ’'Homme ci-apreés la CNDH est
une Institution Nationale d’Appui a la Démocratie chargée de la
promotion et de la protection des droits de ’homme.

Elle est un organisme technique et consultatif de droit public
congolais, neutre, indépendant, pluraliste, apolitique, doté de la
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personnalité juridique, émargeant au budget de I’Etat et jouissant de
I’autonomie administrative, financiére et technique.

Elle jouit également de l'indépendance d’actions par rapport aux
Institutions classiques de I’Etat et aux autres Institutions d’Appui a la
Démocratie.

Dans l'accomplissement de sa mission, la CNDH n'est soumise qu'a
l'autorité de la Loi.

Toute pression politique, sociale et internationale sur la CNDH est
interdite, dont les membres, cadres et agents, doivent agir en toute probité
et en toute impartialité.

Article 3 :

La CNDH a pour mission de veiller & la promotion et a la protection des
droits de ’'homme.

Elle veille au respect des droits de ’homme et des mécanismes de
garantie des libertés fondamentales.

Article 4 :

La CNDH exerce son action a I’égard des personnes physiques ou morales
tant publiques que privées se trouvant sur I’ensemble du territoire national
ou a I’étranger.

Elle exerce son action a 1’égard des personnes physiques, victimes ou
auteurs, et des personnes morales victimes ou auteurs des violations des
droits de '’homme en République Démocratique du Congo. Elle exerce
également son action a 1'égard des personnes physiques de nationalité
congolaise se trouvant a 1'étranger, victimes ou auteurs des violations des
droits de I'homme.

Article 5 :

Le siege de la CNDH est établi a Kinshasa, capitale de la République
Démocratique du Congo.

La CNDH dispose des Bureaux de représentation aux chefs-lieux des
provinces, et d'une antenne dans chaque ville ainsi qu’aux chefs-lieux de
chaque territoire de la République Démocratique du Congo.
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Article 6 :

Le siege de la CNDH ainsi que ses Bureaux de représentation provinciale,
antennes urbaines et territoriales sont inviolables :

a)

b)

<)

d)

g

Ses locaux, leurs ameublements et les autres objets qui s’y trouvent ainsi
que les moyens de transport ne peuvent faire l'objet d’aucune
perquisition, réquisition, saisie ou mesure d’exécution;

Ses archives et documents sont inviolables en quelque lieu qu’ils se
trouvent ;

Nul ne peut pénétrer ni se maintenir dans les locaux de la CNDH sans
I’autorisation du Président de celle-ci ;

Les éléments des forces armées, de la police, des services de sécurité ainsi
que d’autres agents des services publics de I’Etat ne peuvent entrer dans
Ienceinte de la CNDH pour accomplir leur mission qu’avec
l’autorisation du Président, apres avis préalable du Bureau;

En cas d’incendie, de menaces graves contre la sécurité de I’Etat, contre
la sécurité des occupants des lieux et/ou de la population, ou de tout
autre cas fortuit, plagant le Bureau de la CNDH dans "impossibilité de
décider, les forces armées ou la police, les services de sécurité ainsi que
les services de protection civile interviennent promptement, chacun en ce
qui le concerne, et font rapport au Bureau de I’ Assemblée

Nationale et du Sénat ;

Sans préjudice des autres dispositions du présent Réglement Intérieur, le
Bureau de la CNDH prend toutes les mesures que requiert la

considération due a son siége, ses bureaux de représentation et ses
antennes.

TITRE III : DES ATTRIBUTIONS ET DES COMPETENCES

DE LA CNDH

Article 7 :

La CNDH a pour attributions de :

1
2)

3)

4)

5)

Enquéter sur tous les cas de violations des droits de ’homme;

Orienter les plaignants et victimes et les aider & ester en justice sur toutes
les violations avérées des droits de ’homme ;

Procéder a des visites périodiques des centres pénitentiaires et de
détention sur toute 1’étendue de la République Démocratique du Congo ;

Procéder a toutes sortes d’investigations nécessaires pour documenter les
cas des violations des droits de 'homme et collaborer a toutes fins utiles
avec les Organisations de la société civile et les autorités policiéres,
militaires, judiciaires, sécuritaires et politico-administratives en
République démocratique du Congo;

Veiller au respect des droits de la femme et de I'enfant ;
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6) Veiller au respect des droits des personnes avec handicap ;

7) Veiller au respect des droits des personnes du troisieme age, des
personnes avec VIH/SIDA, des prisonniers, des réfugiés, des déplacés de
guerre, des personnes victimes des calamités de tout genre et des autres
groupes vulnérables ;

8) Faire connaitre aux citoyens leurs droits fondamentaux ;

9) Concourir a la promotion de 1'éducation civique, et de la culture des
droits de I'nomme pour une meilleure conscience citoyenne ;

10) Renforcer les capacités d'intervention des associations de défense des
droits de I'nomme;

11) Veiller a I'application des normes juridiques nationales et des instruments
juridiques régionaux et internationaux relatifs aux droits de I'nomme
dment ratifiés par la République Démocratique du Congo ;

12) Régler certains cas de violation des droits de l'homme par la
conciliation ;

13) Formuler des recommandations pour la ratification des instruments
juridiques régionaux et internationaux des droits de 'homme ;

14) Promouvoir et veiller a 'harmonisation de la législation, des réglements
et des pratiques nationaux avec les instruments internationaux relatifs
aux droits de I'homme diiment ratifiés par la République Démocratique
du Congo ;

15) Dresser des rapports sur 1'état d'application des normes nationales et des
instruments juridiques internationaux en matiére des droits de 'homme ;

16) Contribuer a la préparation des rapports que la République
Démocratique du Congo présente devant les organisations
internationales, en application de ses obligations conventionnelles dans le
domaine des droits de ’homme ;

17) Examiner la législation interne relative aux droits de ’homme et faire des
recommandations pour son ordonnancement législatif ;

18) Formuler des suggestions susceptibles de susciter le sens des devoirs
indispensables a la promotion collective des droits de I'homme ;

19) Emettre des avis et faire des propositions au Parlement, au
Gouvernement et aux autres Institutions concernant les questions
relatives a la promotion et a la protection des droits de ’homme ainsi
qu’au droit international humanitaire et a I’action humanitaire ;

20) Développer des réseaux et des relations de coopération avec les
Institutions de la République, les Organisations locales, nationales et
internationales poursuivant les mémes objectifs ;

21) Exercer toute autre attribution ou activité rentrant dans le cadre de sa
mission.

Article 8 :

Dans I’accomplissement de son mandat, la réalisation de ses enquétes ainsi
que dans la conception et la mise en ceuvre de ses projets, ses programmes
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et ses plans d’action, la CNDH doit promouvoir et protéger tous les droits
de ’homme contenus dans les catégories suivantes :

1Y)
2)
3)
4)

5)

Les droits civils et politiques ;
Les droits sociaux, économiques et culturels ;
Les droits collectifs ;

Les droits spécifiques tels que droits de la femme et de ’enfant, droits des
personnes vivant avec VIH et autres personnes vulnérables ;

Les droits particuliers en rapport avec la mission de la CNDH et des
instruments juridiques internationaux ratifiés par la République
Démocratique du Congo.

Article 9 :

Toute personne de nationalité étrangere, se trouvant a 1’étranger, auteur
des violations des droits de I"’homme sur des citoyens congolais, est sujet a
I'enquéte et a la dénonciation par la CNDH a travers son Ministere des
affaires Etrangéres et/ou la représentation diplomatique de son pays en
République Démocratique du Congo.

TITRE IV : DE I’ORGANISATION ET DE LA
COMPOSITION

CHAPITRE I* : DE L’ORGANISATION

Article 10 :

La CNDH comprend les organes ci-apres :

1))
2)
3)

L’ Assemblée Pléniére ;
Le Bureau ;

Les Sous-Commissions Permanentes.

Outre ces trois organes, la CNDH dispose d’un Secrétariat Technique
chargé des questions administratives, juridiques et financieres ainsi que des
bureaux de représentation en provinces, des antennes dans chaque ville et
au chef-lieu des territoires.

Elle dispose aussi d'un Cabinet rattaché au Bureau et aux
SousCommissions permanentes.
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Article 11 :

L’ Assemblée Pléniére est I'organe de conception, d'orientation, de décision
et de controle de la CNDH. Ses décisions sont prises par consensus ou, a
défaut, par vote majoritaire.

L’Assemblée Pléniére est composée de neuf (9) membres désignés
conformément aux articles 14, 15, 16 et 17 de la Loi Organique N° 13/011
du 21 mars 2013 portant Institution, Organisation et Fonctionnement de
la Commission Nationale des Droits de 'Homme.

Les membres de la CNDH portent le titre de « Commissaire National
des droits de ’'homme » selon les principes de Paris. Ils sont appelés «
Excellences ».

Article 12 :

L'Assemblée Pléniére adopte, avant la mise en place du Bureau définitif,
son Reéglement Intérieur.

Ce Reéglement ne peut étre mis en application que si la Cour
Constitutionnelle le déclare conforme a la Constitution dans les quinze
jours de sa saisine. Passé ce délai, il est réputé conforme.

Article 13 :
Le Bureau est ’organe de gestion et de coordination de la CNDH.

11 est composé de 04 membres :

1) Un Président ;

2) Un Vice-Président ;

3) Un Rapporteur ;

4) Un Rapporteur Adjoint.

Article 14 :

Les Sous-commissions Permanentes sont des organes techniques chargés
de traiter des questions spécifiques ayant trait a la mission de la CNDH.

Article 15 :

La CNDH comprend cinq Sous - Commissions Permanentes suivantes :
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1) La Sous-commission des droits civils et politiques ;

2) La Sous-commission des droits sociaux, économiques et culturels ;
3) La Sous-commission des droits collectifs ;

4) La Sous-commission des droits de la femme et de I’enfant ;

5) La Sous-commission des droits des personnes avec handicap et autres
personnes vulnérables dont les personnes vivant avec le VIH/SIDA et les
personnes du 3¢ age.

La CNDH peut créer des Sous-Commissions ad hoc chargées d'examiner
des questions particuliéres.

CHAPITRE I1 : DE LA COMPOSITION DE LA
CNDH

Article 16 :

La CNDH est représentative des forces sociales engagées dans la
promotion et la protection des droits de 'hnomme.

Elle est composée de neuf (9) membres, chaque genre étant représenté
par au moins trente pour cent des membres. Il s'agit de :

1) Un représentant des organisations non gouvernementales des droits de
I'homme ;

2) Un représentant des ordres professionnels ;

3) Un représentant des syndicats ;

4) Un représentant des universitaires ;

5) Deux représentants des confessions religieuses ;
6) Un représentant des personnes avec handicap ;

7) Un représentant des organisations non gouvernementales des droits
spécifiques de la femme;

8) Un représentant des personnes vivant avec le VIH/SIDA.
Article 17 :

Nul ne peut devenir membre de la CNDH s’il ne remplit les conditions ci-
apres :

1) Etre de nationalité congolaise ;
2) Etre 4gé de 30 ans au moins ;

3) Etre titulaire d’un diplome de graduat au moins ou d’un titre équivalent
et justifier d’une expérience professionnelle de 5 ans ou plus dans un
domaine pouvant présenter un intérét pour la Commission ;
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4) Ne pas appartenir a un organe dirigeant d'une quelconque formation
politique ;

5) 5. Faire preuve d’intérét et de maitrise dans le domaine des droits de
I’homme ;

6) Faire preuve de compétence, de probité morale et intellectuelle ;

7) Produire un extrait de casier judiciaire vierge.

Article 18 :

Les membres de la CNDH sont choisis par I'Assemblée Nationale sur une
liste de 2 personnalités par groupe, dont une femme désignée par leurs
pairs.

Les représentants des confessions religieuses sont choisis par
I’Assemblée Nationale sur une liste de quatre personnalités, dont deux
femmes désignées par leurs pairs.

Article 19 :

Les membres de la CNDH siegent a temps plein.

IIs sont investis par Ordonnance du Président de la République.
Article 20 :

Les membres de la CNDH sont désignés pour un mandat de 5 ans
renouvelable une seule fois.

Sans préjudice de I’alinéa précédent, leurs fonctions prennent fin pour
cause de :

1) Démission ;

2) Empéchement définitif ;

3) Condamnation irrévocable & une peine de servitude principale pour
infraction intentionnelle ;

4) Déchéance du mandat sur proposition des deux tiers des membres pour
manquement grave sans préjudice de l'action judiciaire qui peut étre
engagée contre lui ;

5) Déces.
Aux termes du présent article, constitue un manquement grave, tout acte

ou tout comportement susceptible de compromettre la mission de la
CNDH.
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Article 21 :

En cas de vacance, le remplacement s’effectue selon la procédure qui a
présidé a la désignation du membre concerné.

Article 22 :

L’Assemblée Nationale réunit en session ordinaire ou extraordinaire,
entérine le remplacement dans les 15 jours. Passé ce délai, ’entérinement
est acquis d’office.

Article 23 :

Les membres de la CNDH désignés en remplacement de ceux dont les
fonctions ont pris fin avant leur terme normal, achévent le mandat de ceux
qu’ils remplacent.

Article 24 :

Les membres de la CNDH sont désignés sur base des critéres de
compétence, d’expérience ainsi que de probité morale et intellectuelle.

Article 25 :

La CNDH se réunit de plein droit au plus tard le cinquiéme jour qui suit
son investiture par le Président de la République.

La séance d’ouverture est présidée par le doyen d’age, assisté de deux
membres les moins agés et porte préalablement sur ’adoption de son
réglement intérieur puis sur ’élection des membres du Bureau et des
coordonnateurs des SousCommissions permanentes.

TITRE V : DU FONCTIONNEMENT DE LA CNDH
CHAPITRE I : DES MEMBRES

Article 26 :

Avant leur entrée en fonction, les membres de la CNDH prétent, devant la
Cour Constitutionnelle, le serment ci-apres :

« Moi,..., je jure sur I'honneur, de respecter la Constitution et les Lois de la
République Démocratique du Congo, de remplir loyalement et fidelement les
fonctions de membre de la Commission Nationale des Droits de 'Homme. Je
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prends I’engagement solennel de n'exercer aucune activité susceptible de nuire
al'indépendance et a la transparence de la Commission Nationale des Droits
de 'Homme, de m'en tenir a 1’obligation de confidentialité, méme apres la
cessation de mes fonctions ».

Article 27 :

Les membres de la CNDH bénéficient des indemnités et avantages qui leur
assurent 1'indépendance nécessaire a 1'accomplissement de leur mission.

A leur entrée en fonction, ils ont droit aux frais d'installation
équivalant a six mois de leurs émoluments.

A la fin de leurs fonctions, ils bénéficient d'une indemnité de sortie
équivalant a six mois de leurs émoluments.

Article 28 :

Les représentants de la CNDH dans les structures provinciales et locales
sont recrutés et nommés par le Bureau, apres avis conforme de I’ Assemblée
Pléniére.

Article 29 :

La CNDH se dote du personnel nécessaire a son fonctionnement.

Le personnel administratif, juridique et financier est recruté par voie de
concours, organisé sous ’égide du Bureau et apres ’avis de I’Assemblée
Pléniere.

CHAPITRE II : DE I’ASSEMBLEE PLENIERE

Article 30 :

L’Assemblée Pléniere détermine la politique générale de la CNDH.

Elle est compétente pour délibérer sur toutes les questions relevant des
attributions de la CNDH notamment:

a) Adopter 'ordre du jour des sessions ;

b) Elaborer et adopter le Réglement Intérieur de la CNDH ;
c¢) Adopter le calendrier de ses travaux ;

d) Créer les Sous-commissions ad hoc ;

e) Créer des Départements Techniques et/ou des Directions ;
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f) Approuver le plan d’actions de la CNDH ;
g) Adopter le Rapport annuel d’activités de la CNDH ;

h) Entériner les Rapports spécifiques et contextuels sur la situation des
droits de 'THomme en RDC ;

i)  Se prononcer sur le remplacement d’'un Membre de la CNDH,;
j)  Adopter les prévisions budgétaires de la CNDH ;
k) Adopter le Reglement régissant le Personnel de la CNDH.

Article 31 :

L’ Assemblée Pléniere se réunit deux fois par an en session ordinaire :

a) La premieére session s’ouvre au mois de Février ;

b La deuxiéme session s’ouvre au mois d’Aout.

La durée de chaque session ne peut dépasser 1 mois.
Article 32 :

L’Assemblée Pléniére peut en outre étre convoquée en session
extraordinaire chaque fois que de besoin sur un ordre du jour bien
déterminé.

Les sessions extraordinaires sont closes aussitot que I’ordre du jour est
épuisé.

Elles ne peuvent excéder quinze jours.

Article 33 :

L’Assemblée Pléniere est convoquée par le Président de la CNDH sur
décision du Bureau.

L’initiative de sa convocation appartient concurremment au Président,
ala moitié des membres du Bureau et aux 2/3 des membres de I’ Assemblée
Plénieére.

Article 34 :

L’ Assemblée Pléniere ne siege valablement qu’a la majorité de 2/3 de ses
membres.

Dans le cas ou ce quorum n’est pas atteint, un proces-verbal de carence
est dressé et signé par tous les membres présents.




224 Chapter 6

Le Président de la CNDH convoque a nouveau I’ Assemblée Pléniére
qui siége endéans 10 jours a dater du proces-verbal de carence.

A cette convocation subséquente, 1’Assemblée Pléniére ne siége
valablement qu’a la majorité absolue.

Article 35 :

L’Assemblée Pléniére prend ses décisions a la majorité absolue des
membres de la CNDH.

En cas d’égalité des voix, celle du Président est prépondérante. Les
séances de 1’ Assemblée Pléniere se tiennent a huis clos, 2 moins qu’elle en
décide autrement.

Le vote se fait a main levée ou au scrutin secret.

Le scrutin secret est réservé aux matiéres relatives aux personnes.
Article 36 :

La convocation de ’Assemblée Pléniére est adressée a I’ensemble des
membres au moins quinze jours a l’avance, avec indication du projet
d’ordre du jour établi par le Bureau.

En cas d’urgence, le délai de convocation peut étre ramené a cing jours
ouvrables.

Tout membre qui souhaite inscrire une question particuliére a 1’ordre
du jour doit la porter a la connaissance du Bureau cinq jours au moins
avant la tenue de I’Assemblée Pléniére.

En cas d’urgence telle que prévue a ’alinéa 2 du présent article, ledit
délai peut étre ramené a trois jours.

Article 37 :
Les sessions de 1’Assemblée Pléniere peuvent se tenir en tout lieu de la

République Démocratique du Congo, déterminé par le Bureau de la
CNDH.
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Article 38 :

L’organisation des travaux et 1’élaboration du calendrier et de 1’ordre du
jour sont faites par le Bureau qui les soumet a ’adoption de I’Assemblée
Pléniére.

Article 39 :

Les documents de travail a examiner en Assemblée Pléniére sont transmis
aux membres au méme moment que les convocations.

En cas d'urgence, et a titre exceptionnel, ce document peuvent étre
distribués séance tenante.

Les convocations et les documents sont adressés aux membres de la
CNDH par le rapporteur, en mains propres ou par courrier électronique.

Article 40 :

Les membres signent a chaque séance, une feuille de présence, nominative
présentée par les soins du Rapporteur.

Sont adjointes aussi sur la feuille de présence, les indications d’absence
ou d’excuse.

Les absences non justifiées aux séances de I’ Assemblée Pléniére sont
sanctionnées conformément au régime disciplinaire.

Article 41 :

Lorsqu’un texte est soumis a I’adoption de I’Assemblée Pléniere, il peut
donner lieu a des propositions d’amendements ou de sous amendements.

Ces amendements sont proposés par écrit par les membres de
I’ Assemblée Pléniere et transmis au Bureau.

IIs doivent parvenir au Bureau au moins quarante-huit heures avant la
tenue de la séance a laquelle sera examinée la question.

En cas d’urgence, ils peuvent étre présentés en début de séance.

Ne peuvent étre proposés en séance que des amendements ou sous-
amendements de pure forme.
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Article 42 :

En Assemblée Pléniére, le rapporteur présente le projet de texte arrété par
le Bureau ainsi que les amendements apportés par les autres membres.

Lorsqu’il s’agit d’un rapport a présenter par une SousCommission ad
hoc, la parole est accordée successivement au Président et au Rapporteur
de ladite Sous-Commission.

Article 43 :

Toute mission effectuée a U'intérieur ou a lextérieur du pays par un
membre pour le compte de la CNDH fait I’objet d’un rapport endéans dix
jours.

Il en est de méme des engagements pris pour le compte de la CNDH.
Ce rapport donne lieu a un débat, si besoin se fait sentir.

Article 44 :

L’Assemblée Pléniere peut décider d’entendre ou de consulter toute
personne ayant une compétence en relation avec les points a traiter.

Article 45 :

Le Président veille a ce que tout membre de la CNDH qui désire, puisse
s’exprimer et que le temps de parole soit équitablement réparti.

L’orateur ne peut s’adresser qu’au Président ou a I’Assemblée.

Tous les orateurs sont entendus alternativement un ou deux pour et un
ou deux contre sur les propositions en discussion.

Article 46 :

Les proces-verbaux des séances sont dressés par le Rapporteur. Ils sont
transmis aux membres une semaine avant la séance prévue pour leur
adoption et soumis a leur approbation au début de la séance.

Article 47 :

L’Assemblée Pléniére statue par voie de décisions, résolutions ou
recommandations.
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Article 48 :

Tout membre peut présenter un amendement sur un sujet en discussion.

L’amendement est une proposition qui ajoute a la proposition initiale,
en retranche ou en modifie quelques parties.

Tout amendement doit étre soumis aux voix avant la motion a laquelle
il se rapporte.

Si une motion ou une décision fait I’objet de plusieurs amendements,
I’on vote d’abord celui qui s’éloigne le plus quant au fond de la proposition
initiale.

L’ordre de priorité des amendements est ensuite déterminé de telle
maniere que tous les amendements soient mis aux voix.

Siaucun amendement n’est adopté, la proposition initiale est mise aux
VOIX.

Tout amendement peut étre retiré par son auteur, a moins qu’un sous-
amendement ne soit en discussion ou n’ait été adopté.

Dans le cas ou une motion suscite des débats, le Président de séance

demande a un intervenant de se prononcer pour et a un autre de se
prononcer contre avant de la soumettre aux voix.

Tout amendement doit étre écrit, signé et déposé¢ au Bureau de
I’ Assemblée Pléniere.

Article 49 :

Lors de la lecture d’un proces-verbal, tout membre a le droit de lever une
réclamation contre une mauvaise rédaction d’une intervention.

Lorsque la réclamation est fondée, le Président de séance ordonne la
rectification du procés-verbal. En conséquence, le texte ainsi modifié est
adopté.

Si la séance se déroule sans réclamation, le proces-verbal est adopté.

Les procés-verbaux ainsi que les comptes rendus des séances pléniéres
sont revétus des signatures du Président et du Rapporteur.

IIs sont conservés dans les archives de la CNDH.
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Article 50 :

Nul ne peut intervenir sans avoir demandé et obtenu la parole du
Président.

Durant les séances de I’Assemblée Pléniére, les intervenants
s’abstiennent de toute imputation dommageable, toute attaque
personnelle, toute manifestation ou interruption troublant 1’ordre.

Article 51 :

Nul n’est interrompu lorsqu’il parle, si ce n’est pour un rappel a ’ordre.

Siun orateur, aprés avoir été rappelé deux fois a I’ordre au cours d’une
méme intervention, continue a s’écarter de la question soumise aux débats,
la parole lui est retirée par le Président sur cette question pour le reste de la
séance.

Il en est de méme de 'orateur qui, aprés avoir regu un avertissement
du Président, persiste a répéter ses propres arguments ou ceux produits par
un membre dans le débat.

S’il persiste a conserver la parole apres que le Président la lui ait retirée
et sans préjudice de I’application des dispositions relatives a la discipline,
le Président peut décider que ses propos ne figurent ni au proces-verbal ni
au compte-rendu.

Article 52 :

Pour les séances de I’Assemblée Pléniere, la langue de travail est le
francais.

Article 53 :

Dans la salle des séances, les membres du Bureau prennent place devant,
face aux autres membres qui sont disposés selon leur convenance
personnelle.

Article 54 :
Tout membre de I’ Assemblée Pléniére peut, avant ou au cours d’un débat,

demander la parole par motion d’ordre, motion de procédure, motion
d’information, motion préjudicielle ou par motion incidentielle.
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a) La motion d’ordre est celle qui concerne 'ordre a établir dans la
série des questions a discuter, la cloture des débats sur un point en
discussion, la suspension ou la levée de la séance ;

b) La motion de procédure concerne un point du Reglement Intérieur
ou la maniére dont la réunion est conduite ;

c¢) La motion d’information concerne un complément d’information
essentielle pour I’orientation des débats ;

d) La motion préjudicielle est celle qui est soulevée a 1'occasion de
I’examen d’une matiére et dont la solution reléve d'un organe
extérieur a I’Assemblée Pléniére ;

e) La motion incidentielle est celle qui intervient au début ou au cours
des débats et sur laquelle 1’Assemblée doit se prononcer ou
poursuivre les débats sur une question.

Article 55 :

Le membre qui a demandé et obtenu la parole du Président ne peut étre
interrompu jusqu’a la fin de son exposé par une motion autre que la
motion d’ordre.

Celui qui intervient par motion d’ordre ne peut aborder le fond de la
matiere débattue.

Article 56 :

La motion a priorité sur la question principale. Elle en suspend la
discussion.

La parole est retirée a l'auteur d'une motion si celle-ci est
manifestement étrangere a la nature d’une motion.

La motion est soumise aux voix, soit immédiatement soit apres sa
discussion, par main levée.

Article 57 :

En vertu de son pouvoir de police de séance, le Président de I’ Assemblée
Pléniére propose la limitation du temps de parole a accorder a chaque
membre qui désire intervenir.

De méme, il peut limiter le nombre d’interventions sur un point précis
du débat.
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Article 58 :

Aucune intervention, méme par motion, ne sera acceptée lorsque le
Président de séance fait la synthese, avec ’accord de 1’Assemblée, pour
clore le débat ou lorsque la procédure de vote est déja enclenchée.

Article 59 :

Le vote est obligatoire. A ce titre, le fait pour un membre de I’Assemblée
Pléniere d’éviter délibérément de participer au vote est assimilé a une
absence injustifiée a la séance a laquelle le vote est engagé.

CHAPITRE II : DU BUREAU

Article 60 :

Le bureau est I’organe de gestion et de coordination de la CNDH.
11 est composé de 4 membres :
a) Un Président;
b) Un Vice-président ;
c¢) Un Rapporteur ;
d) Un Rapporteur Adjoint.

Article 61 :

Le Bureau est 'organe d’exécution des décisions de 1’ Assemblée Pléniére
et de gestion quotidienne des activités de la CNDH.

11 statue par voie de décision, avis ou recommandation.

11 élabore les projets et programmes d’actions ainsi que les prévisions
budgétaires de la CNDH qu’il soumet a 'approbation de I’Assemblée
pléniére.

Article 62 :

Le Bureau se réunit au moins une fois par semaine ou chaque fois que de
besoin, sur convocation et sous la direction du Président de la CNDH.

Le Bureau se réunit valablement a la majorité absolue des membres et
ses décisions sont prises par consensus ou, a défaut, par vote.



The Democratic Republic of the Congo’s National Commission on Human Rights 231

Les votes sont acquis a la majorité simple des suffrages exprimés par
les membres présents.

En cas d’égalité des voix, celle du Président est prépondérante.
Article 63 :

Tout membre du Bureau assume une responsabilité collective au travers les
décisions et recommandations prises dans les réunions régulierement
tenues par le Bureau.

Chaque membre du Bureau assume également une responsabilité
spécifique de la gestion politicoadministrative de la CNDH.

Le travail des membres du Bureau se fait dans un esprit de
collaboration afin d’assurer la complémentarité entre les différents
domaines d’activités de la CNDH.

Tout membre qui a traité un dossier est tenu de le présenter au Bureau,
seul organe habilité a le rendre public, exécutoire ou a le présenter a
I’ Assemblée Pléniére.

Article 64 :

Les membres du bureau sont élus par ordre de préséance et en séance
publique et au scrutin uninominal secret a la majorité absolue de suffrage
exprimé.

Article 65 :

Faute de majorité absolue au premier tour, il est procédé au deuxiéme tour
pour lequel la majorité relative suffit.

A ce tour, se présente les 2 candidats qui ont obtenu le plus grand
nombre des voix.

Lorsqu’il y a égalité des voix au second tour du scrutin, le candidat le
plus agé est élu.

En cas de candidature unique, le Président du Bureau provisoire
proclame élu I'unique candidat en présence.

Séance tenante, les scrutateurs tirés au sort parmi les membres de la
CNDH, dépouillent les bulletins devant I’Assemblée Pléniere et le
président du Bureau provisoire en proclame les résultats.
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SECTION 1 : DU PRESIDENT

Article 66 :

Le Président de la CNDH est désigné pour une durée de cinq ans
renouvelable une seule fois.

Il a rang de Ministre.
Les autres membres ont rang de vice-ministre.

A ce titre, ils bénéficient des avantages et privileges dus a ce rang
conformément aux lois et réglements en vigueur.

Article 67 :

Le Président assure la mission générale de direction, de coordination des
activités et de représentation de la CNDH.

a) A cetitre:

b) 1l veille au bon fonctionnement de la CNDH et rend compte au
bureau et 4 I’ Assemblée pléniere ;

c¢) Il convoque et préside les réunions et les séances de I’Assemblée
Plénieére et du Bureau ;

d) 1l a mandat de représenter la CNDH en justice tant en demandeur
qu’en défendeur ;

e) Il est le représentant légal ainsi que le mandataire juridique,
administratif et financier de la CNDH;

f) 1l engage la CNDH aupres des institutions publiques et privées,
nationales et internationales ainsi qu’aupres des tiers, et ce, dans les
limites des pouvoirs qui lui sont délégués soit par la Pléniére, soit par
le Bureau ;

g) 1 signe au profit de la CNDH des conventions de partenariat et
contrats de collaboration avec les partenaires bilatéraux et
multilatéraux, financiers et techniques.

Article 68 :

Le Président assume entre autres les pouvoirs suivants :

a) Exécuter le budget de la CNDH en tant que Gestionnaire des crédits,
conformément au Reglement financier adopté par le Bureau ;

b) Présenter au Bureau et a la session ordinaire d’ Aot de I’Assemblée
Plénieére, les prévisions budgétaires de la CNDH ;

c) Présenter trimestriellement au Bureau et a chaque session ordinaire
de I’Assemblée Pléniére, Iétat d’exécution du budget de la CNDH ;

d) Disposer d’agents de la police pour le maintien de 1’ordre dans les
installations de la CNDH ;
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e) Signer les décisions, avis, résolutions et recommandations du Bureau
et de I’ Assemblée Pléniére ;

f) Assurer les relations entre la CNDH et les autres Institutions et
Services de I’Etat ;

g) Maintenir I'ordre au sein de la CNDH ;

h) Réunir le Bureau au moins une fois par semaine et autant des fois
que de besoin.

Article 69 :

Le Président de la CNDH assure la police des séances aussi bien de la
Pléniére que du Bureau. A cet égard, il exerce notamment les pouvoirs ci-
apres :

a) Prononcer 'ouverture, la suspension, la reprise ou la cloture des
séances ;

b) Accorder ou retirer la parole ;

c¢) Limiter le temps de parole ;

d) Poser des questions, susciter des discussions avant de les soumettre
au vote ,

e) Proclamer les résultats de vote ;

f) Faire observer le Réglement Intérieur ;

g) Intervenir au cours des débats pour présenter 1’état de la question et
y ramener ceux qui s’en écartent.

Article 70 :

Le Président de la CNDH transmet, suivant le cas, au Président de la
République, a I’Assemblée Nationale, au Sénat, au Gouvernement, aux
Cours et Tribunaux ainsi qu’aux autres Institutions et Services Publics de
I’Etat, les décisions, avis et recommandations de la CNDH et les saisit de
tout probléme qui se pose pour le bon fonctionnement et ’exécution des
décisions de la CNDH.

Article 71 :

Le Président de la CNDH tient pleinement informé le Bureau des
messages et lettres qui concernent 1'Institution.

Article 72 :

Le Président de la CNDH peut déléguer par écrit certaines de ces
attributions aux autres membres du Bureau.
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SECTION 2 : DU VICE-PRESIDENT

Article 73 :

Le Vice-Président de la CNDH assiste le Président dans I’exercice de ses
fonctions telles que définies dans le présent Reglement Intérieur.

11 est chargé des questions juridiques de la CNDH.
Article 74 :

Le Vice-Président de la CNDH remplace le Président en cas d’absence ou
d’empéchement.

SECTION 3 : DU RAPPORTEUR

Article 75 :

Le Rapporteur de la CNDH est le gestionnaire principal des archives
administratives de la CNDH et est chargé de la gestion des ressources
humaines.

Il est chargé des relations avec la presse.
11 est le porte- parole du Bureau.

Il s’occupe de l'organisation technique des séances plénieres du
Bureau et de I’Assemblée Pléniere.

Il supervise la rédaction des rapports, revues, décisions, avis,
résolutions et recommandations de la CNDH.

Il signe conjointement avec le Président de la CNDH les
procésverbaux des réunions du Bureau et des séances de 1’Assemblée
Pléniére.

Il s’occupe également du suivi des missions programmeées par le
Bureau.

Il s’occupe enfin du suivi de I’exécution des décisions prises par le
Bureau et I’Assemblée Pléniere.
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SECTION 4 : DU RAPPORTEUR ADJOINT

Article 76 :

Le Rapporteur Adjoint de la CNDH assiste le Rapporteur dans ’exercice
de ses attributions.

11 assiste le bureau dans I’élaboration et I’exécution du budget de la
CNDH.

Sous la direction du bureau, il supervise les services financiers et
sociaux de la CNDH.

Il s’occupe également des questions logistiques ainsi que du
patrimoine de la CNDH.

11 assure également la supervision des services des relations publiques,
du protocole et de voyage.

Il rend régulierement compte au Bureau.
Article 77 :

Le Rapporteur Adjoint de la CNDH remplace le Rapporteur en cas
d’absence ou d’empéchement.

CHAPITRE III : DES SOUS-COMMISSIONS
PERMANENTES

Article 78 :

La CNDH comprend cinq Sous-Commissions Permanentes :

1) La Sous-Commission des droits civils et politiques ;

2) La Sous-Commission des droits sociaux, économiques et culturels ;
3) La Sous-Commission des droits collectifs ;

4) La Sous-Commission des droits de la femme et de ’enfant ;

5) La Sous-Commission des droits des personnes vivant avec handicap et
autres personnes vulnérables dont les personnes vivant avec le VIH /
SIDA et les personnes de 3%4ge.
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Article 79 :

Les cinq Sous-Commissions Permanentes de la CNDH sont animées par
les membres de I’ Assemblée Pléniére autres que ceux du Bureau.

Article 80 :

Les articles 65 et 66 s’appliquent mutatis mutandis a la désignation des
coordonnateurs des sous commissions.

Article 81 :

Les cinq Sous commissions permanentes sont constituées chacune de deux
Groupes de Travail chargé de la promotion et de la protection des droits
I’homme.

Chaque groupe de Travail est constitué¢ d’au moins 104 Experts dont
52 chargés de la promotion et 52 chargés de la protection, et ce, par sous-
commission permanente.

Article 82 :

Le Groupe de Travail chargé de la promotion des droits de ’homme est
composé des experts chargés de I’éducation civique, formation et de la
vulgarisation.

Article 83 :

Le groupe de travail chargé de la protection des droits de ’homme est
composé des experts chargés des enquétes et de suivi sur les cas des
violations des droits de ’homme.

Article 84 :

Les attributions et la composition des groupes de travail sont déterminées
par le Reéglement administratif.

CHAPITRE IV : DE L’ADMINISTRATION DE LA
CNDH

Article 85 :

L’administration de la CNDH comprend :
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a) Un Cabinet rattaché au Bureau et aux Sous-Commissions
Permanentes ;

b) Un Secrétariat Technique ;

c¢) Des Bureaux de représentation en provinces ;

d) Des Antennes dans chaque ville et aux chefs-lieux des Territoires.

Article 86 :

Le Cabinet du Bureau de la CNDH est constitué d'un personnel politique
et d'un personnel administratif d’appoint qui assiste le Bureau dans
I’accomplissement de ses fonctions.

Article 87 :

Chaque membre de la CNDH dispose d’un personnel politique et d'un
personnel d’appoint qui est attaché au Cabinet du Bureau.

Article 88 :

Tout membre de Cabinet du Bureau de la CNDH est nommé et, le cas
échéant, relevé de ses fonctions par le Président de la CNDH sur
proposition du membre de la CNDH a qui il est attaché.

SECTIONI: DE LA REPARTITION DU
PERSONNEL POLITIQUE ET D’APPOINT DU
BUREAU ET DES COORDONATEURS DES SOUS
COMMISIONS PERMANENTES DE LA CNDH.

Article 89 :

Le Cabinet du Président de la CNDH est composé du Personnel politique
et d’Appoint suivant :

Le personnel spécialisé est composé de(s) ou d’ :
Un Directeur de Cabinet ;

- Un Directeur de Cabinet Adjoint ;

- Neuf Conseillers ;

- Deux Chargés des Missions ;

- Deux Chargés d’Etudes ;

- Un Secrétaire Particulier du Président ;
- Un assistant du Président ;
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- Deux secrétaires administratifs ;

- Un secrétaire du directeur de cabinet ;
- Un chef de protocole ;

- Un chef de protocole adjoint ;

- Un Intendant ;

- Un Intendant adjoint ;

- Un attaché de presse ;

- Un assistant de ’attache de presse ;

- Un Webmaster (Administrateur du Site Internet) ; - Un Contréleur de
Budget affecté ;

- Un Sous-Gestionnaire des crédits ;
- Un Comptable Public ;

- Un Comptable subordonné ;

- Quatre Opérateurs de saisie ;

- Deux Préposés des courriers ;

- Trois Hotesses ;

- Neuf Attachés de sécurité ;

- Trois Chauffeurs ;

- Deux Huissiers.
Article 90 :

Les autres cabinets des membres du bureau et des coordonnateurs des
sous-commissions permanentes sont coordonnés par des Chefs de cabinet.

Article 91 :

Le Cabinet du Vice-Président comprend les animateurs suivants:

- Un Chef de Cabinet ;

- Six Conseillers ;

- Un Chargé de Missions ;

- Un chargé d’études ;

- Un Assistant ;

- Un Secrétaire Particulier ;

- Un Secrétaire de Cabinet ;

- Un Secrétaire de Cabinet Adjoint ;
- Un Rédacteur;

- Deux Opérateurs de saisie ;

- Un Préposé aux indicateurs d’entrée et de sortie ;
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- Deux Hoétesses ;

- Six Attachés de sécurité -Un Agent de protocole ;
- Un Huissier ;

- Un Chauffeur.

Article 92 :

Le Cabinet du Rapporteur comprend les animateurs suivants :

- Un Chef de Cabinet ;

- Quatre Conseillers ;

- Un Chargé de Missions ;

- Un Assistant ;

- Un Secrétaire Particulier ;

- Un chargé d’études ;

- Un Secrétaire de Cabinet ;

- Un Secrétaire de Cabinet Adjoint ;
- Un Rédacteur ;

- Un Rédacteur Adjoint ;

- Deux Opérateurs de saisie ;

- Un Préposé aux indicateurs d’entrée et de sortie ;
- Deux Hoétesses ;

- Six attachés de sécurité

- Un agent du protocole ;

- Un Chauffeur ;

- Un huissier.

- Une Cellule de Communication est rattachée au Rapporteur.
Article 93 :

Le Cabinet du Rapporteur Adjoint comprend :

- Un Chef de Cabinet ;

- Quatre Conseillers ;

- Un Chargé de Missions ;

- Un Assistant ;

- Un Secrétaire Particulier ;

- Un Secrétaire de Cabinet ;

- Un Secrétaire de Cabinet Adjoint ;
- Unintendant ;




240 Chapter 6

- Unrédacteur;

- Deux Opérateurs de saisie ;

- Un préposé aux indicateurs d’entrée et de sortie ;
- Deux Hotesses ;

- Un agent du protocole ;

- Six attachés de sécurité :

- Un chauffeur.

- Un huissier
Article 94 :

Les cabinets des Coordonnateurs des sous-commissions permanentes sont
constitués du personnel politique et d’appoint suivant :

- Un Chef de Cabinet;

- Trois Conseillers ;

- Un Chargé de Mission ;

- Un Assistant ;

- Un Secrétaire Particulier ;
- Six Attachés de Sécurité ;
- Un Opérateur de saisie ;

- Un Chargé des courriers ;
- Deux Hoétesses ;

- Un Huissier ;

- Un Chauffeur.

Article 95 :

Les membres du personnel politique, administratif et d’appoint sont
choisis librement au sein ou en dehors des services publics de I’Etat sur
approbation du Président de la CNDH.

Article 96 :
Lorsque les personnes nommées sont agents de carriere des Services

publics de I'Etat, elles sont placées en position de détachement aux
dispositions statutaires.
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Article 97 :

L’Assemblée pléniére sur proposition du bureau adopte le réglement
administratif et financier fixant I’organisation et le fonctionnement du
Cabinet.

Article 98 :

Les fonctions des membres du Cabinet du Bureau et des sous commissions
permanentes de la CNDH prennent fin par :

a) Déces;

b) Cessation des fonctions du Membre de la CNDH ;
¢) Révocation ;

d) Démission.

Article 99 :

Lors de la cessation des fonctions par fin mandat, les membres du Cabinet
ont droit & une indemnité de sortie équivalent a 6 mois de leur dernier
traitement.

SECTION II : DU SECRETARIAT TECHNIQUE
DE LA CNDH

Article 100 :

Le Secrétariat Technique de la CNDH est un service administratif et
technique qui assure 1’administration quotidienne de la CNDH et exécute
les taches techniques lui assignées par le Bureau.

11 dispose d’une Division unique dotée d’un personnel d’appoint.

Article 101 :

Le Secrétariat Technique de la CNDH est dirigé par un Secrétaire
Technique qui a rang de secrétaire général de I’administration publique.

Il est assisté de trois secrétaires techniques adjoints, avec rang des
directeurs généraux de I’administration publique.

Les secrétaires techniques adjoints sont chargés respectivement des
questions administratives, juridiques et financiéres.
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Article 102 :

Le Secrétaire Technique de la CNDH et ses Adjoints sont recrutés et
nommés et, le cas échéant, relevés de leurs fonctions par le Président de la
CNDH, sur décision du Bureau, apres avis de I’Assemblée Pléniére.

Article 103 :

Le Secrétaire Technique gere sous 'impulsion du Bureau les cadres et
agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein du Secrétariat Technique.

11 prépare le budget sous la supervision du bureau de la CNDH.

11 est également chargé de la promotion du développement structurel
ainsi que du marketing institutionnel de la CNDH.

Il prépare les dossiers juridiques et judiciaires & soumettre au bureau
de la CNDH.

Article 104 :

Le Secrétariat Technique de la CNDH est composé de 14 départements.
Toutefois, il peut créer d’autres chaque fois que de besoin, sur décision de
I’ Assemblée Pléniere.

Ces Départements sont les suivants :

1) Monitoring, enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de 1'Homme et du droit
international humanitaire ;

4) 4. Communication et Médias ;
5) Départements d’études et planification;

6) Partenariat et encadrement des ONGs nationales et internationales des
droits de 'Homme et la Société Civile Congolaise ;

7) Suivi des Mécanismes nationaux, régionaux et internationaux de
promotion et de protection des droits de ’homme;

8) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

9) Responsabilité Sociale des Entreprises ;
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10) Centre National de documentation en droits de 'Homme et en droit
international humanitaire ;

11) Département social et médical ;
12) Directions des ressources humaines ;

13) Direction logistique et du Patrimoine.

Chaque Département est constitué d'un ou plusieurs services.
Article 105 :

Un réglement administratif de la CNDH détermine ’organisation et le
fonctionnement des départements.

Article 106 :

Le secrétaire Technique travaille sous la supervision du Bureau. En cas de
besoin, il peut étre invité a assister aux séances et réunions du Bureau et de
I’ Assemblée Pléniere sans voix délibérative.

Article 107 :

Le Bureau de la CNDH décide de I'opportunité de recourir aux Experts
tant nationaux qu’internationaux ainsi qu’aux Avocats.

11 fixe les conditions de leur recrutement.

Leurs honoraires sont & charge du Trésor Public et, le cas échéant, des
Partenaires de la CNDH.

SECTION III : DES BUREAUX DE
REPRESENTATION AUX CHEFS - LIEUX DES
PROVINCES

Article 108 :

La CNDH dispose d’un Bureau de représentation provinciale au chef-lieu
de chaque Province de la République Démocratique du Congo.

Article 109 :

Chaque Bureau de représentation provinciale de la CNDH est dirigé par 4
membres dont: Un Coordonnateur Provincial et 3 Coordonnateurs
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Provinciaux  Adjoints chargés respectivement des questions
administratives, techniques et financiéres

11 dispose d’un personnel d’appoint suivant :

- Un Secrétaire administratif ;

- UnRédacteur;

- Un Opérateur de saisie ;

- Un Préposé des indicateurs d’entrées et de sortie ;
- Une Hotesse ;

- Un Huissier.

Article 110 :

Le Coordonnateur Provincial et ses Adjoints sont recrutés et nommés et,
le cas échéant, relevés de leurs fonctions par le Président de la CNDH sur
décision du Bureau.

Article 111

Le Coordonnateur Provincial gere sous I'impulsion du bureau les cadres et
agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein du Bureau de représentation provinciale.

Il prépare I’état de besoin du bureau de représentation provinciale et le
transmet au bureau de la CNDH.

11 est également chargé de la promotion du développement structurel
ainsi que du marketing institutionnel de la CNDH en province.

11 prépare les dossiers juridiques et judiciaires a soumettre au bureau
de la CNDH.

Article 112 :

Le Bureau de représentation provinciale de la CNDH est composé de
services suivants :

1) Monitoring, Enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de 1'Homme et du droit
international humanitaire ;
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4) Communication et, Médias ;
5) Départements d’études et planification;

6) Partenariat et encadrement des ONGs nationales et internationales
installées en province des droits de 'Homme et des organisations de la
Société Civile Congolaise ;

7) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

8) Responsabilité Sociale des Entreprises ;

9) Centre provincial de documentation en droits de I'Homme et en droit
international humanitaire ;

10) Service social et médical ;
11) Service des ressources humaines ;
12) Service logistique et du Patrimoine.

Article 113 :

Le Bureau de représentation provinciale veille au bon fonctionnement des
services au niveau provincial.

Article 114 :

Le Bureau de représentation provinciale travaille sous la supervision du
Bureau de la CNDH. En cas de besoin, il peut étre invité a assister aux
séances et réunions du Bureau et de 1’Assemblée Pléniére sans voix
délibérative.

Article 115 :

Le Bureau de la CNDH peut, pour le compte de la province, décider de
lopportunité de recourir aux Experts tant nationaux qu’internationaux
ainsi qu’aux Avocats.

Dans ce cas, il fixe les conditions de leur recrutement.

Leurs honoraires sont a charge du Trésor Public et, le cas échéant, des
Partenaires de la CNDH.

Article 116 :
Les agents et cadres des bureaux de représentation provinciale sont

recrutés dans leurs Provinces respectives, nommés et, le cas échéant,
relevés de leurs fonctions par le Président de la CNDH.
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Ils travaillent a temps pleins et sous la supervision permanente du
Coordonnateur Provincial de la CNDH.

Article 117 :

Les Bureaux de représentation en Province de la CNDH sont chargés de la
promotion et de la protection des droits de ’homme.

A ce titre, ils sont chargés de:

1Y)
2)

3)
4)

5)

6)

7)

8)

9)

Suivre la situation des droits de ’homme en Provinces et en faire rapport
au Bureau de la CNDH ;

Recevoir les plaintes individuelles et collectives ou se saisir d’office des
cas des violations des droits de

I’homme et en faire rapport au Bureau de la CNDH ;

Exécuter en Provinces, sur instructions et directives expresses du Bureau
de la CNDH, certaines taches relatives aux attributions de la CNDH
telles que déterminées a l'article 6 de la loi organique instituant la
CNDH;

Procéder a des visites périodiques des centres pénitentiaires et de
détention sur toute 1’étendue de la Province ;

Procéder a toutes sortes d’investigations nécessaires pour documenter les
cas des violations des droits de 'homme et collaborer a toutes fins utiles
avec les Organisations de la société civile et les autorités policiéres,
militaires, judiciaires, sécuritaires et politico-administratives en
Provinces ;

Collaborer avec les Antennes de représentations Urbaines ainsi que des
Antennes de représentations Territoriales de la CNDH dans les
différentes entités décentralisées ;

Réaliser avec accord formel du Bureau toute action jugée utile pour
promouvoir la mission ainsi que les attributions de la CNDH ;

Collaborer étroitement avec toutes les institutions provinciales et Services
Publics de I’Etat en provinces, dans 1'optique de la promotion et de la
protection des droits de 'Homme.

SECTION IV : DES ANTENNES URBAINES ET
DES ANTENNES TERRITORIALES DE
REPRESENTATION DE LA CNDH

Article 118 :

La CNDH dispose d’'une Antenne de représentation dans chaque ville et
chef-lieu de chaque Territoire de la République Démocratique du Congo.
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Chaque Antenne de représentation de la CNDH dans chaque ville et
chaque Territoire est dirigée par 4 membres dont : Un Chef d’Antenne
Urbaine ou territoriale et 3 Chefs d’Antennes urbains ou territoriaux
Adjoints chargés respectivement des questions administratives, techniques
et financiéres.

Le Chef d’Antenne Urbain ou Territorial dispose d’un personnel
d’appoint suivant :

- Un Secrétaire Administratif’;

- Un Rédacteur ;

- Un Opérateur de saisie ;

- Un Préposé des indicateurs d’entrées et de sortie ;
- Une Hotesse ;

- Un Huissier.

Article 119 :

Le Chef d’ Antenne urbaine ou territoriale et ses Adjoints sont recrutés et
nommés et, le cas échéant, relevés de leurs fonctions par le Président de la
CNDH sur décision du Bureau.

Article 120 :

Le Chef d’ Antenne urbaine ou territoriale gére sous I'impulsion du bureau
les cadres et agents mis a sa disposition.

11 gére aussi les ressources matérielles et s’occupe de ’organisation du
travail au sein de I’Antenne urbaine ou territoriale.

11 prépare I’état de besoin de I’antenne urbaine ou territoriale de la
CNDH et le transmet au bureau de la CNDH.

11 est également chargé de la promotion du développement structurel
ainsi que du marketing institutionnel de la CNDH en ville ou dans les

territoires.

11 prépare les dossiers juridiques et judiciaires a soumettre au bureau
de la CNDH.

Article 121 :

L’ Antenne Urbaine ou Territoriale de la CNDH est composée de services
suivants :
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1) Monitoring, Enquétes et investigations ;
2) Protection et assistance aux victimes ;

3) Formation et vulgarisation des droits de 1'Homme et du droit
international humanitaire ;

4) Communication et Médias ;
5) Services d’études et planification;

6) Partenariat et encadrement des ONGs nationales et internationales
installées en villes et dans les territoires;

7) Droit International Humanitaire, Actions, Questions et Urgences
Humanitaires ;

8) Responsabilité Sociale des Entreprises ;

9) Centre urbain ou du territoire de documentation en droits de 'Homme et
en droit international humanitaire ;

10) Service social et médical ;
11) Service des ressources humaines; 12. Service logistique et du Patrimoine.

Article 122 :

L’Antenne Urbaine ou Territoriale veille au bon fonctionnement des
services au niveau urbain et territorial.

Article 123 :

Le Chef d’ Antenne urbaine ou territoriale de la CNDH travaille sous la
supervision du Bureau de la CNDH. En cas de besoin, il peut étre invité a
assister aux séances et réunions du Bureau et de I’Assemblée Pléniére sans
voix délibérative.

Article 124 :

Le Bureau de la CNDH peut pour le compte de la ville ou du territoire,
décidé de l'opportunité de recourir aux Experts tant nationaux
qu’internationaux ainsi qu’aux Avocats.

Dans ce cas, il fixe les conditions de leur recrutement.

Leurs honoraires sont a charge du Trésor Public et, le cas échéant, des
Partenaires de la CNDH.

Article 125 :

Les Agents des antennes urbaines ou territoriales de la CNDH relévent du
personnel administratif et technique du Secrétariat Technique.
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Ils sont recrutés dans leurs villes ou territoires respectifs, nommés et, le
cas échéant, relevés de leurs fonctions par le Président de la CNDH sur
décision du bureau.

Ils travaillent a temps pleins et sous la supervision permanente du Chef
d’ Antenne urbaine ou territoriale de la CNDH.

Article 126 :

Les Antennes urbaines ou territoriales de la CNDH sont chargées de la
promotion et de la protection des droits de I'homme. A ce titre, ils sont
chargés de:

1Y)

2)

3)

4)

5)

6)
7)

8)

Suivre la situation des droits de I’homme en villes et aux chefs lieux des
territoires et en faire rapport au Bureau de la CNDH ;

Recevoir les plaintes individuelles et collectives ou se saisir d’office des
cas des violations des droits de 'nomme et en faire rapport au Bureau de
la CNDH ;

Exécuter en villes ou en territoires, sur instructions et directives expresses
du Bureau de la CNDH, certaines taches relatives aux attributions de la
CNDH telles que déterminées a I’article 6 de la loi organique instituant la
CNDH;

Procéder a des visites périodiques des centres pénitentiaires et de
détention dans les villes ou territoires ;

Procéder a toutes sortes d’investigations nécessaires pour documenter les
cas des violations des droits de 'homme et collaborer a toutes fins utiles
avec les Organisations de la Société Civile et les Autorités policiéres,
militaires, judiciaires, sécuritaires et politico administrative en ville ou
territoire ;

Collaborer avec les Bureaux de représentation provinciale ainsi que des
Antennes urbaines ou territoriales de la CNDH ;

Réaliser avec accord formel du Bureau toute action jugée utile pour
promouvoir la mission ainsi que les attributions de la CNDH ;

Collaborer étroitement avec toutes les institutions urbaines et Services
Publics de I’Etat en villes ou en territoires, dans ’optique de la promotion
et de la protection des droits de 'Homme.

Article 127 :

Chaque Antenne de représentation de la CNDH en Ville ou dans de
chaque Territoire comprend neuf agents comme suit :

a) Un Chef d’Antenne ;

b) Un Chef d’ Antenne Adjoint ;

c¢) Deux Enquéteurs ;

d) Un Assistant Chargé d’ Administration et de Finances ;
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e) Un logisticien

f) Un informaticien,

g) Un opérateur de saisie ;

h) Un préposé aux indicateurs d’entrée et de sortie ;
i)  Un Attaché de Sécurité ;

j)  Un Huissier.

k) Un chauffeur.

Article 128 :

Un réglement administratif de la CNDH détermine 1’organisation et le
fonctionnement des Départements du Secrétariat Technique et des services
des bureaux de représentation en province et des antennes en ville et des
chefs-lieux des territoires.

TITRE VI : DE LA PROCEDURE DEVANT LA CNDH
CHAPITRE I : DE LA SAISINE DE LA CNDH

Article 129 :

Toute personne physique, victime des violations des droits de 'nomme
peut saisir la CNDH ; de méme, un groupe des personnes peut
collectivement saisir la CNDH.

Article 130 :

Les organisations légalement constituées, ayant la défense et la promotion
des droits de I'nomme dans leurs missions, peuvent aussi saisir la CNDH
en lieu et place des victimes.

La CNDH peut également se saisir d’office.

L’auto saisine est initiée par tout Commissaire National des Droits de
I’Homme qui en informe le Bureau.

L’initiateur de ’auto saisine soumet sa proposition accompagnée d’un
dossier comportant des éléments d’informations et des preuves pour avoir
la conviction de la CNDH.

Article 131 :
Toute personne physique ou toute organisation ayant saisi la CNDH ne

peut étre inquiétée. Les autorités tant civiles que militaires assurent sa
protection.
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Cette protection s’étend aux proches de la victime, aux membres de
I’organisation ainsi qu’aux témoins.

Article 132 :

La CNDH peut, dans I’accomplissement de sa mission, solliciter la
collaboration de toute autorité publique, notamment les forces de I’ordre,
les autorités administratives et judiciaires ou autre personne physique ou
morale.

Les autorités et les personnes saisies a cet effet sont tenues de lui
apporter leur concours.

CHAPITRE II : DE LA CONFIDENTIALITE ALA
CNDH

Article 133 :

Sous réserve du respect des droits et libertés garanties par la Constitution
de la République Démocratique du Congo, la CNDH a le pouvoir
d'accéder a tout lieu pour vérifier les allégations relatives aux violations des
droits de 'homme.

Article 134 :

L’anonymat est accordé a toute personne qui le requiert pour son
témoignage devant la CNDH.

Article 135 :

La procédure devant la CNDH est strictement confidentielle jusqu’a la
publication du rapport y relatif.

La violation de la confidentialité est punie des peines prévues pour
violation du secret professionnel.
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CHAPITRE III : DE LA GESTION DES PLAINTES
A LA CNDH

Article 136 :

La plainte peut étre portée pour le compte d’une victime ou d’un groupe
des victimes, par un organisme ayant la personnalité juridique voué a la
défense des droits de la personne ou au bienétre d’'une entité locale
décentralisée.

Article 137 :

La plainte peut étre écrite ou verbale.

Lorsqu’elle est verbale, la plainte est actée par un préposé du
Secrétariat Technique ou du bureau de représentation provinciale ou
encore un préposé d’'une Antenne urbaine ou d’'une Antenne territoriale.

Article 138 :

Toute plainte écrite ou verbale doit étre enregistrée et numérotée au
Secrétariat Technique ou au bureau de représentation provinciale ou
encore aux Antennes Urbaines ou Territoriales.

Article 139 :

Toute plainte traitée a la CNDH doit faire I’objet d’une décision motivée
de I’Assemblée Pléniere ou du Bureau de la CNDH.

Elle doit étre traitée avec diligence.
Article 140 :

La plainte est traitée par la Sous - commission Permanente compétente qui
en fait rapport a I’ Assemblée Pléniére par le biais du Bureau pour décision.

Article 141 :
Dans le traitement des dossiers, la CNDH peut faire appel a toute personne

physique ou morale, publique ou privée, plaignante ou mise en cause pour
I’entendre sur sa version des faits.
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Il peut recourir également au témoignage de toute personne censée
connaitre des faits.

Article 142 :

Toute personne appelée a se présenter ou a donner son témoignage devant
la CNDH, est tenue de répondre a 'invitation.

En cas de refus, la CNDH, peut recourir a 'autorité judiciaire
compétente qui use de toutes voies de contrainte toute affaire cessante.

Article 143 :

Les informations concernant les autorités publiques sont, avant leur
publication, transmises a celles-ci en vue d’obtenir leurs versions des faits.

Article 144 :

La CNDH, peut également inviter I’autorité publique concernée a se
présenter devant elle.

Si celle-ci ne répond pas dans les quinze jours a dater de I'invitation, la
version de la CNDH, est réputée fondée.

Article 145 :

Toute victime d’une violation des droits de I'hnomme peut se faire
représenter par ses ayants droit ou par toute personne physique ou morale
habilitée a cet effet par la victime ou ses ayants droit.

Les autorités publiques doivent faciliter la transmission a la CNDH
des communications émanant de toute personne privée de liberté.

La confidentialité de la communication doit étre garantie et protégée
par ces autorités publiques.

Article 146 :
Aucune personne physique ou morale ayant saisie la CNDH ne peut étre

inquiétée du fait de cette saisine. Les autorités tant civiles que militaires
doivent, le cas échéant, assurer sa protection.




254 Chapter 6

Article 147 :

La CNDH a, dans I’exercice de sa mission et sous réserve des droits
garantis aux particuliers par la Constitution, le pouvoir d’accéder a tout
lieu en vue de vérifier toute allégation des violations des droits de
I’homme.

A cet effet, la seule présentation de la Carte de Service de la CNDH
suffit a tout Membre, Agent ou Cadre technique de cette Institution pour
accomplir en tout temps ce devoir.

Article 148 :

La CNDH peut également se saisir d’office de toute allégation des
violations des droits de ’homme.

Tout Membre, Cadre, Agent administratif ou Agent technique de la
CNDH peut étre récusé par une ou un plaignant dont le dossier est en
traitement par la CNDH s’il se trouve dans 'une des hypotheses suivantes :

a) Lui-méme ou son conjoint, a un intérét personnel quelconque dans
le dossier traité ;

b) Lui-méme, son conjoint ou un de ses parents ou alliés en ligne
directe ou collatérale jusqu’au troisieme degré, est mis en cause dans
la plainte.

Article 149 :

Tout plaignant ou victime qui veut récuser un Membre, un Cadre ou un
Agent technique de la CNDH doit, dés qu’il a connaissance de la cause de
récusation et au plus tard avant la cloture de I’examen de son dossier, en
faire part par lettre motivée au Président de la CNDH.

Article 150 :

Une Sous-Commission ad hoc sera mise en place par le Bureau de la
CNDH, qui sera chargée d’entendre sur proces-verbal le membre, le Cadre
ou I’Agent technique de la CNDH récusé, et de statuer toutes affaires
cessantes sur le bien fondé de cette récusation.

La procédure de récusation est suspensive de I'examen de la plainte.
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Article 151 :

Tout Membre, Cadre ou Agent de la CNDH, se trouvant dans I'une des
hypothéses de la récusation prévues ci-haut dans le présent Réglement
Intérieur, est tenu de se déporter volontairement sous peine des poursuites
disciplinaires.

Article 152 :

Tout Membre, Cadre ou Agent de la CNDH qui désire se déporter, en
informe le Président qui est appelé a prendre des mesures conséquentes
quant a son remplacement éventuel dans ’examen du dossier concerné.

Article 153 :

Toute plainte introduite a la CNDH aboutit a :

1) Un classement sans suite en cas d’absence des preuves de violations des
droits de ’'homme ;

2) La dénonciation de la violation et, au besoin, la saisine des Instances
compétentes. A cet égard, la CNDH peut soit :

a) Dénoncer directement le ou les auteurs des violations aupres des
instances judiciaires ;

b) S’adresser par voie d’avis et recommandations aux chefs
hiérarchiques des auteurs desdites violations en vue de leurs
poursuites disciplinaires et/ou judiciaires ;

c) Ester en justice pour le compte des victimes.

4) L’orientation des victimes vers les juridictions compétentes et I’assistance
judiciaire en cas de nécessité ;

5) Un arrangement a ’amiable ;

6) Des avis et des recommandations au Gouvernement en cas des violations
des droits de 'homme afin de mettre fin & cet état des choses et améliorer
la situation des droits de ’homme dans le pays ;

7) Au transfert du cas a une autre institution compétente ;

8) Une information a 'auteur de la requéte sur ses droits, notamment les
voies de recours, tout en lui en facilitant I’accés.

Article 154 :

Les modalités d’introduction des requétes pour violation des droits de
I’homme sont régies par un manuel de procédures des plaintes portant les
modalités d’application.
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Article 155 :

La CNDH se réserve le droit de faire une large diffusion d’une violation
avérée des droits de I’homme avec ou sans délai de grace.

TITRE VII : DES IMMUNITES, DES PRIVILEGES, DES
DROITS ET DEVOIRS DES MEMBRES DE LA CNDH

CHAPITRE I : DES IMMUNITES ET DES
PRIVILEGES DES MEMBRES

Article 156 :

Les membres de la CNDH ne peuvent étre recherchés, poursuivis, arrétés,
détenus ou jugés en raison de leurs opinions aussi bien durant I’exercice de
leur mandat qu’apres, pour les opinions émises dans I’exercice de leurs
fonctions.

IIs sont justiciables de la Cour de Cassation.
Article 157 :

Les membres de la CNDH, dans I’exercice de leur mandat, ne peuvent étre
poursuivis ni arrétés en matiére pénale qu’avec I’autorisation du Bureau de
la CNDH, sauf en cas de flagrant délit.

Article 158 :

En tout état de cause, les Membres de la CNDH, ne peuvent étre
poursuivis avant la levée de I'immunité judiciaire dont ils jouissent.

Article 159 :

Toute instance judiciaire saisie d"une plainte a I’endroit d'un Membre de
la CNDH, est tenue d’en informer le Bureau de la CNDH et de solliciter
de ce dernier la levée de I'immunité judiciaire dont jouit le concerné.

Article 160 :
11 est constitué une Sous-commission ad hoc désignée par le Bureau de la

CNDH pour I’examen de toute demande de levée d’immunité judiciaire a
I'encontre d’un membre de la CNDH.
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La Sous-Commission ad hoc entend le Membre ou ’agent concerné
qui peut se faire assister par un Conseil et/ou deux de ses Collégues.

Les conclusions de la Sous-Commission ad hoc font 1’objet d'un
rapport écrit soumis au Bureau de la CNDH qui délibére a huis clos pour
toutes fins utiles.

CHAPITRE II : DES DROITS ET DEVOIRS DES
MEMBRES, CADRES ET AGENTS DE LA CNDH

Article 161 :

Les Membres, les Cadres et Agents de la CNDH jouissent de la liberté de
mouvement et de la sécurité sur toute ’étendue de la République.

Article 162 :

Les membres de la CNDH ont droit a une indemnité mensuelle qui leur
assure l'indépendance et une sortie honorable au terme de leur mandat.

L’indemnité des Membres de la CNDH est conforme aux émoluments
alloués aux autres membres des Institutions Citoyennes d’appui a la
Démocratie en République Démocratique du Congo.

11 leur est alloué une indemnité d’installation apres leur prestation de
serment devant la cour constitutionnelle.

Dans I'exercice de leurs fonctions, tous les Membres de la CNDH ont
droit au transport ou a une indemnité kilométrique équivalente.

Article 163 :

Les Membres de la CNDH jouissent des avantages dus a leur rang.

Les avantages sociaux accordés aux Membres de la CNDH sont
notamment :

Prime de fonction spéciale ;

a) Frais ou moyens de transport ;

b) Les soins de santé pour les Membres et leurs familles;
¢) L’indemnité de logement ;

d) L’indemnité de consolation ;

e) La collation ;

f) Les allocations familiales ;




258 Chapter 6

g) Les frais funéraires.
Article 164 :

Les soins de santé et les frais funéraires sont accordés pour le conjoint et
les enfants a charge.

En cas de déces, sauf avis contraire de sa famille, le corps d’un Membre
de la CNDH est transféré dans sa Province d’origine.

Le conjoint et les orphelins bénéficient d’'une rente de survie
équivalente a six mois de I'indemnité mensuelle et aux deux tiers de cette
indemnité jusqu’a la fin du mandat du défunt.

A la fin du mandat, il est alloué aux Membres de la CNDH une
indemnité de sortie correspondant a six mois de leur dernier traitement
mensuel.

Les Membres de la CNDH ont droit a une carte de légitimation, un
insigne a la boutonniere, un fanion et un Passeport diplomatique. Pour ce
dernier, il en est de méme pour leurs conjoints et leurs enfants a charge.

Article 165 :

Lorsque les Membres de la CNDH sont appelés a participer aux réunions
de I’ Assemblée Pléniére en dehors de la ville de Kinshasa, les titres de
voyage aller — retour et les frais de séjour sont a charge du Trésor Public et,
le cas échéant, a charge des Partenaires de la CNDH.

Article 166 :

Les Membres de la CNDH bénéficient, en raison de la spécificité et de la
délicatesse de leurs missions, d’une protection spéciale des forces de
maintien de I’ordre public.

Article 167 :

Les Membres de la CNDH ont droit a une prime de risque. Cette prime est
fixée par une Commission paritaire CNDH — Gouvernement.

Article 168 :

Les titres de voyage et les frais relatifs aux missions des Membres, Cadres,
Agents et Experts de la CNDH a l'intérieur et a I'extérieur du pays, sont a
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charge du Trésor Public et, le cas échéant, a charge des Partenaires de la
CNDH.

Article 169 :

Les Membres de la CNDH et ceux du Cabinet ainsi que les Cadres et
agents techniques du Secrétariat Technique ont droit a un jeton de
présence pour les travaux en Sous-commissions spéciales ad hoc dont la
hauteur est fixée par le Bureau.

Article 170 :

Sans préjudice d’autres obligations que lui incombe la Constitution, la Loi
et le présent Réglement Intérieur, les membres de la CNDH sont tenus de
participer activement aux séances de 1’Assemblée pléniére, aux réunions
du Bureau et des Sous-commissions.

Ils ont I’obligation de sauvegarder en tout temps I’honneur et la dignité
de leurs fonctions ainsi que 'image de marque de la CNDH.

Ils sont tenus au respect des lois de la République et a I’'observance du
Code de bonne conduite de I’agent public de I'Etat

Les membres de la CNDH se doivent respect mutuel, courtoisie et
solidarité.

TITRE VIII : DES INCOMPATIBILITES ET DU REGIME
DISCIPLINAIRE

CHAPITRE I : DES INCOMPATIBILITES

Article 171 :

La qualité de Membre de la CNDH est incompatible avec les fonctions de :

1) Membre du Gouvernement ;

2) Membres d’autres institutions de la République et de celles d’appui a la
démocratie ;

3) Membre des forces armées, de la Police Nationale et des services de
sécurité ;

4) Magistrat ;

5) Agent de carriére des Services Publics de I’Etat ;

6) Cadre de la Territoriale ;
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7) Mandataire public ;

8) Membre des cabinets des institutions politiques et des autres institutions
d’appui a la démocratie ;

9) Employé dans une entreprise publique.

La qualité de membre de la CNDH est également incompatible avec
I’exercice des fonctions rémunérées conférées par un Etat étranger ou un
organisme International.

CHAPITRE II : DU REGIME DISCIPLINAIRE

Article 172 :

Tout Membre de la CNDH qui commet un manquement, soit en violant
les dispositions de la Loi Organique N°13/011 du 21 mars 2013 ou le
présent Reglement Intérieur, soit en ayant une attitude qui entame la
réputation ou entrave le bon fonctionnement de la CNDH fait ’objet d’une
procédure disciplinaire devant le Bureau, siégeant en tant qu’organe
disciplinaire.

Cette procédure commence par un proces-verbal de constat de faute en
vue de 'ouverture de I’action disciplinaire.

Article 173 :

Le Membre de la CNDH faisant ’objet d’une action disciplinaire est invité
a fournir soit par écrit, soit oralement, ses justifications ou moyens de
défense.

Dans le premier cas, une lettre recommandée et/ou lettre missive avec
accusé de réception doit lui étre adressée et sa réponse doit parvenir au
Bureau de la CNDH endéans sept jours a dater de la réception.

Dans le second cas, un proces-verbal d’audition doit étre établi et signé
par le membre du Bureau verbalisant, le Membre de la CNDH faisant
I’objet de I'action et les autres Membres du Bureau de la CNDH présents
a la séance.

Le membre concerné peut se faire assister par un Conseil.

Si les justifications fournies ne sont pas convaincantes, le Membre
fautif est traduit devant le Conseil de discipline qui statue sur les faits lui
reprochés en premier et dernier ressort.
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Le Conseil de discipline comprend un Président et deux membres,
désignés sur décision du Bureau.

Article 174 :

Sans préjudice des autres dispositions de la Loi Organique N°13/011 du
21 mars 2013 et du présent Réglement Intérieur, les sanctions disciplinaires
applicables aux Membres de la CNDH sont :

a) Leblame;
b) La suspension.

Article 175 :

Le blame constitue une reproche ou une réprimande écrite adressée a un
Membre de la CNDH pour tout manquement commis.

Ce manquement peut étre :
La défaillance de présenter un rapport sans motif valable ;

a) Les propos et comportements outrageants ;

b) Les menaces ou voies de fait a I’égard d’un Collégue ou sur tout
agent ou cadre de la CNDH;

c) Le refus de se déporter dans I'une des hypotheses telles que, prévues
dans le présent Réglement Intérieur ;

d) La destruction volontaire des données, documents ou la rétention
volontaire d’informations ;

e) L’utilisation abusive du personnel, du matériel ou de tout autre bien
dela CNDH ;

f) La négligence dans ’exercice de ses fonctions ;

g) La divulgation de l'information couverte par le sceau de la
confidentialité ;

h) Les absences sans justifications aux séances de I’ Assemblée Pléniére,
aux réunions du Bureau ou des Sous-Commissions Permanentes ou
au lieu de travail ;

i) Les manifestations bruyantes entravant la bonne marche des séances
ou des réunions ou contraire aux bonnes moeurs.

Article 176 :

La suspension consiste en I'interdiction pour une durée déterminée faite a
un Membre de la CNDH de prendre part aux réunions et autres activités,
a la suite d’un manquement grave ou de la répétition, au cours d’'une méme
session, d'un manquement ayant fait I’objet d’un blame.

Le membre suspendu ne peut se prévaloir de la qualité de Membre de
la CNDH au cours de cette période. La mesure de suspension ne peut
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dépasser deux mois. Elle entraine la retenue a la source d’un tiers des
émoluments.

Article 177 :

A l'issue de la procédure disciplinaire, la lettre de blame ou de suspension
est adressée par le Président de la CNDH au membre sanctionné.

Article 178 :

Lorsqu'un Membre s’estime 1ésé par la décision prise a son endroit, il peut
introduire, endéans huit jours a dater de sa notification, un recours
gracieux par écrit aupres du Bureau.

Le Bureau est tenu d’examiner, dans les dix jours a dater de la
réception, le recours introduit par le membre sanctionné et de lui réserver
une suite sous peine de rendre nulle sa premiére décision.

Les décisions rendues par le Bureau sont susceptibles d’appel. L’appel
est porté, par lettre missive avec accusé de réception, devant I’ Assemblée
Pléniere a travers le Bureau de la CNDH dans un délai de 30 jours a dater
de la notification de la décision attaquée.

L’appel n’est pas suspensif de la sanction.
L’ Assemblée Pléniere examine I’appel a sa plus prochaine session.

Sil’appel interjeté est fondé et sanctionné par la mesure de levée de la
décision, la victime est réhabilitée dans ses droits

Article 179 :
Tout autre manquement non prévu par le présent Reéglement Intérieur et

dont un Membre de la CNDH se serait rendu coupable, est apprécié par le
Bureau et porté a la connaissance de I’Assemblée Pléniere pour sanction.

TITRE IX : DES RAPPORTS ENTRE LA CNDH ET LES
AUTRES INSTITUTIONS

Article 180 :

La CNDH jouit de 'indépendance d’action par rapport aux Institutions
classiques de I’Etat et aux autres Institutions d’Appui a la Démocratie.
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Elle entretient des rapports de collaboration avec ’ensemble de ces
Institutions, aupres desquelles elle formule et soumet des avis et
recommandations sur toutes les questions relatives aux droits de '’homme,
au droit international humanitaire et a ’action humanitaire.

Article 181 :

La CNDH peut, dans I’accomplissement harmonieux de sa mission,
solliciter la collaboration de toute autorité publique, notamment les forces
de I’ordre, les autorités politicoadministratives et judiciaires ainsi que toute
personne physique ou morale.

Les autorités et personnes requises a cet effet sont tenues d’apporter
leur concours a la CNDH toutes affaires cessantes, sous peine de tomber
sous le coup des dispositions pertinentes du Code Pénal Livre II pour
abstention coupable.

Les Autorités judiciaires saisies statuent sur le cas toutes affaires
cessantes.

Article 182 :

La CNDH publie le rapport annuel sur ses activités et le transmet au
Président de la République, a 1’Assemblée Nationale, au Sénat, au
Gouvernement, a la Cour Constitutionnelle, a la Cour de Cassation, au
Conseil d'Etat, a la Haute Cour Militaire et aux Parquets pres ces
juridictions.

Ce rapport fait 'objet d'un débat a 1'Assemblée Nationale.

Elle publie et leur adresse, en outre, des rapports semestriels sur la
situation générale des droits de 'homme en République Démocratique du
Congo et des rapports ponctuels chaque fois que la situation l'exige.

Ces rapports sont publiés dans un site Internet.
Article 183 :

Eu égard a sa mission de promotion et de protection des droits de
I’homme, la CNDH entretient avec les Cours et Tribunaux des relations
particulieres.

A cet effet, la CNDH peut orienter les victimes a ester en justice sur
toutes les violations avérées des droits de ’'homme, les orienter vers les
juridictions compétentes et leur apporter 1’assistance judiciaire nécessaire.
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TITRE X : DES DISPOSITIONS FINALES
Article 184 :

Dans le cadre de ses activités, la CNDH peut publier des revues ou des
bulletins.

Les médias d’Etat servent de support a la CNDH pour ses activités
d’information, d’éducation et de communication.

Article 185 :

Le présent Reglement Intérieur peut étre modifié a I'initiative du Bureau
dela CNDH ou a la demande de 2/3 des membres de I’Assemblée Pléniére
de la CNDH.

La décision d’amender 1'une ou plusieurs dispositions du présent
Reéglement Intérieur est prise conformément a la majorité de 2/3 des
membres de I’Assemblée Pléniere de la CNDH.

Article 186 :

Le mandat des Membres de la CNDH expire avec la prestation de serment
devant la Cour Constitutionnelle de nouveaux Membres de la CNDH.

Article 187 :

Toute question relevant de la compétence de la CNDH, mais non prévue
dans le Présent Réglement intérieur, fera I'objet pour compétence d’une
décision de I’ Assemblée Pléniere de la CNDH.

Article 188 :

Le présent Reéglement Intérieur adopté par I’Assemblée Pléniere de la
CNDH est mise en application apres Avis Conforme de la Cour
Constitutionnelle.

Fait a Kinshasa, le 24 Avril 2015

POUR L’ASSEMBLEE PLENIERE DE LA CNDH LE BUREAU
PROVISOIRE :

1) Sé/Me Belinda LUNTADILA NZUZI Co Rapporteur
2) Sé/Astrid BILONDA MAKENGA Co Rapporteur
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THE SWAZILAND
COMMISSION ON HUMAN
RIGHTS AND PUBLIC
ADMINISTRATION INTEGRITY
Sabelo Gumedze*

PART A. INTRODUCTORY COMMENTARY
1 Introduction

The Swaziland Commission on Human Rights and Public Administration
Integrity (SCHR) is based on the Constitution of the Kingdom of
Swaziland Act of 2005 (Constitution).1 Despite its establishment in 2005,
the SCHR remains a nascent institution that has not had significant impact
in promoting and protecting human rights in Eswatini (formerly
Swaziland). It is yet to achieve its vision of being a “relevant and effective
commission in a just society in which the principles of human rights and
good governance are observed and preserved”.2 This could be a result of,
among other things, the fact that the SCHR commenced its operations in
2009, which was four years after the Constitution came into effect.

Director, Pro-Intellect Research and Consulting, Centurion, Pretoria, South Africa.

1 According to section 2 of the Declaration of Change of Swaziland Name Notice
(Legal Notice No 80 of 2018), which came into effect on 19 April 2018, “[t|he name
the Kingdom of Swaziland is changed to Kingdom of Eswatini”. Section 3 of the
Declaration provides that reference in any written law or international agreement or
legal document to Swaziland shall be read and construed as reference to Eswatini. The
change of name was a unilateral action by King Mswati III.

2 See vision of the SCHR, available at https://bit.ly/2FUaj4u (accessed 1 December

2018).
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The SCHR must be understood within the context of the Eswatini
political system, which has been described as “a very different political
experiment, [with] a medieval absolute monarch trying to survive
alongside a modern dernocra.cy”.3 Eswatini arguably represents one of the
most confused systems of government in human history, or at any rate as
seen from perspective of an ideal of democracy.

The Constitution states that it (as a constitution) arose from a need “to
blend the good institutions of traditional law and custom with those of an
open and democratic society so as to promote transparency and the social
and cultural development of our Nation”.* However, the system of
government remains undemocratic and generally devoid of human rights
principles. The reference to “an open and democratic society” and the
promotion of “transparency” is misplaced in the context of Eswatini, since
these ideals are constantly violated by the authorities: indeed, the Eswatini
political system is intrinsically opposed to these human rights ideals. The
SCHR is, nevertheless, mandated to promote and protect human rights
within this context.

This chapter describes the system of government in the Kingdom of
Eswatini, after which it examines the establishment and evolution of the
SCHR. It goes on to discuss the nature of the Commission, its context, its
mandate and its public accountability.

2  Eswatini’s system of government

According to the Constitution, Eswatini’s system of government a
“democratic, participatory, tinkhundla-based system which emphasises

devolution of state power from central government to tinkhundla areas and

individual merit as a basis for election or appointment to public office”.”

The Constitution provides that “Swaziland is a unitary, sovereign,

democratic Kingdom”,6 and that it “shall be a democratic country

dedicated to principles which empower and encourage active participation
of all citizens at all levels in their own governance”.7

3 P Fabricius, “Shrugging off an Imported Democracy: Distressing Signs of Return to
Authoritarian Roots”, The Star (27 April 2001), p 8.

Paragraph 5 of the Preamble to the Constitution.

Section 79 of the Constitution.

Section 1(1) of the Constitution.

Section 58(1) of the Constitution. Proclamation 12 of the King’s Proclamation to the
Nation, Decree No 12 of 1973 (1973 Decree). For more information on Swaziland, see
S Gumedze, “Swaziland”, in C Heyns (ed) Human Rights in Africa (2004), p 1580.

N O U
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In practice, though, the Kingdom of Eswatini remains a non-party
state. As a result, the legitimacy and credibility of elections are hampered
by the electoral mechanism, which does not permit political parties, and
the design of the constitutional powers, which gives the King greater
power than the electorate.

It has been argued that “[t]he absence of effective participation of
political parties in the political field indicates that political parties in
Swaziland remain outsiders in so far as governing the country is
concerned”.® This is limits space for political inclusion, participation and
plurality of opinion.9 It has been argued, too, that “[t]he Tinkhundla system
of government which is devoid of fundamental tenets of democracy
remains intact”.! The situation will continue as long as the Constitution
stays in force. This makes the context within which the SCHR functions
one that is hostile to the promotion and protection of human rights. This
is particularly difficult because the Constitution does not only provide for
a governance system based on a monarch who is above the Constitution
but the overriding culture is anti-democracy, anti-rule of law, and anti-
human rights.

The Eswatini human rights record remains poor. For example,
restrictions on freedom of association and assembly continue. Human
Rights Watch reported that in 2018 a protest by the Trade Union Congress
of Swaziland (TUCOSWA) about salaries was met by a heavy-handed
police force and resulted in serious injuries.11 The Royal Swaziland Police
(RSP) violated human rights notwithstanding that the Police Service Act
22 of 2018 makes it a disciplinary offence for officers to use unnecessary
force.

Eswatini has recently seen the courts sanction forced evictions that left
citizens homeless. It was reported by Human Rights Watch that in April
2018, 61 people in Malkerns were evicted from their homes after 57 years

8 Ibid.

9 See the 2010-2015 UNDP Draft country programme document for Swaziland (2011-
2015), DP/DCP/SWZ/2, paragraph 7.

10 T Maseko, “Constitution-Making in Swaziland: The Cattle-Byre Constitution Act 001
of 2005”, draft paper presented at African Network of Constitutional Law Conference
on Fostering Constitutionalism in Africa, Nairobi April 2007. See also T Maseko, The
Writing of a Democratic Constitution in Africa with Reference to Swaziland and Uganda
(unpublished LLM thesis, Faculty of Law, Peace and Human Rights Centre, Makerere
University, 31 October 2005).

11  See Human Rights Watch, “Eswatini (formerly Swaziland) Events of 2018”, available
at https://www.hrw.org/world-report/2019/country-chapters/swaziland#2cb927
(accessed 6 March 2019).
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of occupation. In July 2018, 150 other long-term residents were also
evicted from a Malkerns’ farming settlement. Of concern was the fact that
these evictions were carried out without consideration of compensation or
the provision of alternative accommodation or other support for the
evicted residents.'? These are but a few examples of the kind of human
rights violations which the SCHR is required to address.

3 Establishment and evolution of the SCHR

The SCHR consists of “a Commissioner for Human Rights and Public
Administration” and “at least two Deputy Commissioners for Human
Rights and Public Administration as may be necessary for the effective
discharge of the functions of the Commission”.!3 According to section
163(1) of the Constitution, the SCHR must have been established “within
a year of the first meeting of Parliament after the commencement of this
Constitution”. The SCHR was only appointed into office in September
2009, through Legal Notice 143 of 2009.

The unexplained delay in its establishment raises questions about how
serious the authorities are in protecting and promoting fundamental
human rights in Eswatini. First, the delay was in and of itself a violation of
the Constitution; secondly, the delay could not even be challenged, as the
SCHR must be appointed by the King, who is immune from any legal
process (discussed below).

The SCHR is based in Mbabane, the capital city of the Kingdom of
Eswatini.!4 Currently, it does not have any offices in the regions or
districts, which makes it inaccessible to the indigent population who live
in the Kingdom'’s remote areas. The offices of the SCHR were initially at
eNkhanini, one of the royal places and a place where the wearing of pants
by women is strictly forbidden; indeed, Eswatini custom and tradition also
prohibit access to women in mourning attire. This basically meant that
women in trousers or mourning attire could not enter the premises of the
SCHR to lodge a grievance about a human rights infringement; as such, it
could be viewed as a direct violation of section 26(1) of the Constitution,
which provides that “[a] person shall not be deprived of the freedom of
movement, that is, the right to move freely throughout Swaziland”.

12 Ibid.
13 Section 163(2) of the Constitution.
14 Mbabane Office Park, Sibeketelo Building.
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4 The nature of the SCHR

The SCHR has three concerns: with human rights, with public
administration and with integrity. Put differently, it is a human rights
commission, a public administration commission and an integrity
commission. As a three-in-one entity, the SCHR’s mandate on human
rights is heavily compromised. Regarding the function relating to human
rights, the SCHR is, among other things, empowered to investigate
complaints concerning alleged violations of fundamental rights and
freedoms under the Constitution. !> Regarding public administration, it is,
among other things, empowered to investigate complaints of injustice,
corruption, abuse of power in office, and unfair treatment of any public
officer in the exercise of official duties.'® As regards integrity, the SCHR
must receive and consider written declarations by persons holding public
office concerning their property, assets or any benefit gained or liability
owed by them directly or indirectly. 17

In practice, the Commission operates under the Ministry of Justice and
Constitutional Affairs as one of the latter’s departments or units.!® On the
reporting lines of the SCHR, in practice it does not have direct access to
Parliament, but instead submits its reports to Parliament by way of the

15  Section 164(1)(a) of the Constitution.

16  Section 164(1)(b) of the Constitution.

17 Section 241(1) of the Constitution. The public officers include the following: Prime
Minister, Deputy Prime Minister and Minister; member of the King’s Advisory
Council; Member of Parliament including the Presiding Officers; Chairman and
Member of a Service Commission or Board; Army Commander and Deputy Army
Commander; Commissioner of Customs; Commissioner of Police and Deputy
Commissioner of Police; Commissioner of Labour; Commissioner of Correctional
Services and Deputy Commissioner of Correctional Services; Commissioner of Taxes;
Justice of the Superior Court of Judicature and all judicial officers; Ambassador, High
Commissioner, and Head of Diplomatic or Consular Mission; Secretary to the
Cabinet; Commissioner and Deputy Commissioner of the Integrity Commission;
Member of the Elections and Boundaries Commission; Attorney-General and Deputy
Attorney-General; Head of Ministry of government or department; Director of Public
Prosecutions and Deputy Director of Public Prosecutions; Managing Director, general
manager and departmental head of a public corporation or company in which the
Government has a controlling interest; and in the public service and any other public
institution as Parliament may prescribe.

18 The SCHR does not have an independent website and is found only under the website
of the Ministry of Justice and Constitutional Affairs.
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Ministry of Justice and Constitutional Affairs.!® This further compromises
its independence,20 a point which is discussed in further detail later in this
chapter.

The SCHR’s mandate on corruption has seemingly been duplicated by
the Eswatini Anti-Corruption Commission. Section 164(1)(b) of the
Constitution provides that the SCHR shall “investigate complaints of ...
corruption ... by any public officer in the exercise of official duties”. As if
this provision were not sufficient, section 164(1)(e) of the Constitution
provides that the SCHR shall “investigate instances of alleged or suspected
corruption ... by officials and ... take or recommend appropriate steps,
including reports to the ... Director of Public Prosecution”. Section 10(b)
of the Prevention of Corruption Act of 2006 provides that the Anti-
Corruption Unit shall “receive and investigate complaints of alleged or
suspected corrupt practices made against any person, and refer appropriate
cases to the Director of Public Prosecution”. Clearly, these provisions
expose the public to forum-shopping, but, thus far, no pronouncement by
the courts has been made on this duplication.

The SCHR is supported by a secretariat headed by an executive
secretary or chief executive officer, a position currently occupied by Ms
Linda Nxumalo, a lawyer. The secretariat is composed of a staff
complement of not more than ten. Of these, only four staff members could
be considered to be technical staff (including lawyers) who are critical in
investigating human rights violations. This falls far short of a secretariat
capable of providing effective support to the SCHR, the mandate of which
goes beyond the subject of human rights.

4.1 Legal framework

As mentioned, the SCHR is a creature of the Constitution, established in
terms of section 163 of the Eswatini Constitution. It is important to note
that the Constitution provides that “a person shall not qualify for
appointment as Commissioner unless that person qualifies for

19  According to the Ministry of Justice and Constitutional Affairs’ website, “The
Commission produces an annual report to parliament on the performance of the
commission which includes statistics in such form and such details as may be
prescribed of the complains received by the Commission and results of any
investigations.” Available at http://www.gov.sz/index.php/ministries-departments/
ministry-of-justice/human-rights (accessed 14 December 2018).

20  See paragraph 16 of Report of the Joint Promotion Mission to the Kingdom of
Swaziland by Commissioner Pansy Tlakula and Commissioner Solomon Dersso, 7-11
March 2016. Adopted during the 60t Ordinary Session of the African Commission on
Human and Peoples’ Rights, held 8-22 May 2017 in Niamey, Republic of Niger.
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appointment as judge of the superior courts”.2! The process of appointing
the members of the SCHR is, arguably, not competitive, transparent and
open. In practice, the suitability of the commissioners, including their
competence and relevant professional experience, is not a consideration.
Furthermore, their appointment is not subject to open and transparent
scrutiny by Parliament or even the general public. This speaks volumes
when one considers the fundamental rights and freedoms to be promoted
and protected by the Commission.

The Constitution provides for the protection and promotion of
fundamental rights and freedoms.?? Section 14(2) provides that:

[tlhe fundamental rights and freedoms enshrined in this Chapter shall be
respected and upheld by the executive, the legislative and the judiciary and
other organs or agencies of government and, where applicable to them, by all
natural and legal persons in Swaziland, and shall be enforceable by courts as
provided in this Constitution.

The Constitution enshrines the following human rights: the fundamental
rights and freedoms of the individual;?3 protection of right to life;%*
protection of right to personal Iiberty;25 protection from slavery and forced
labour;26 protection from inhuman or degrading treatment;27 protection
from deprivation of property;28 equality before the law;29 right to fair
hearing;30 protection against arbitrary search and entry;3 1 protection of
freedom of conscience or religion;3’2 protection of freedom of expression;“"3
protection of freedom of assembly and association;34 protection of
freedom of rnovernent;35 rights and protection of the farnily;36 rights and
freedoms of Women;37 rights of the child;“"8 rights of persons with

21 Section 163(4) of the Constitution.
22 Chapter III.

23 Section 14 of the Constitution.

24 Ibid, section 15.

25  Ibid, section 16.

26  Ibid, section 17.

27  Ibid, section 18.

28  Ibid, section 19.

29  Ibid, section 20.

30  Ibid, section 21.

31  Ibid, section 22.

32 Ibid, section 23.

33 Ibid, section 24.

34  Ibid, section 25.

35  Ibid, section 26.

36  Ibid, section 27.

37  Ibid, section 28.

38  Ibid, section 29. See also section 31 on the abolition of the status of illegitimacy.
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1

disabilities;3? rights of workers;*0 right to administrative justice;*! and

property rights for spouses.42
4.2 The independence of the SCHR

The question of the independence of the SCHR must be understood in the
context of Eswatini’s political landscape. Suffice it to say that, although
not yet in force, the Human Rights and Public Administration Bill of 2011
(the Bill) seeks to provide for the independence of the Commission, and
states that it “shall be independent in its performance of its functions and
shall not be subject to the direction or control of any person or

authority” A3

The appointment of the members of the SCHR by the King (on the
advice of the Judicial Service Commission) in terms of section 163(3) of the
Constitution presents a challenge for three reasons. First, the
independence of the SCHR is compromised inasmuch as the Judicial
Service Commission, upon whose advise it is appointed (by the King), is
appointed by the King.** Secondly, the fact that the SCHR is itself
appointed by the King presents yet another challenge as it cannot exercise
its independence, in the true sense of the word.

Thirdly, Eswatini’s governance is characterised by a culture of
interference by the country’s leadership. The African Commission on
Human and Peoples’ Rights noted that the Government of Eswatini has a
history of interference in oversight bodies and that for the SCHR to
function appropriately, its enabling law should be enacted.*> This law is
currently in a form of a bill, namely the Human Rights and Public

39  Ibid, section 30.

40  Ibid, section 32.

41  Ibid, section 33.

42 Ibid, section 34.

43  Clause 24 of the Human Rights and Public Administration Commission Bill, 2011.

44  The Chief Justice (the Chairman of the JSE) is appointed by the King in terms of
section 153(1) of the Constitution; the two legal practitioners of not less than seven
years’ practice and in good standing are appointed by the King in terms of section
159(2)(b) of the Constitution; the chairman of the Civil Service Commission (who is a
member of the service commission) is, in terms of section 173(3) of the Constitution,
“appointed by the King on the recommendation of a line Minister or any other
authority as may be provided in this Constitution or any other law”; the two persons
are appointed by the King in terms of section159(2)(d).

45  See paragraph 174 of the Report of the Joint Promotion Mission to the Kingdom of
Swaziland by Commissioner Pansy Tlakula and Commissioner Solomon Dersso, 7-11
March 2016. Adopted during the 60t Ordinary Session of the African Commission on
Human and Peoples’ Rights, held 8-22 May 2017 in Niamey, Republic of Niger.
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Administration Commission Bill of 2011. It is submitted that the
promulgation of the Bill will not necessarily address the challenges
associated with the independence of the SCHR.

4.3 Appointment procedure

As previously stated, the Constitution provides that members of the SCHR
shall be appointed by the King on the advice of the Judicial Service
Commission.* The SCHR consists of six members, that is, the
commissioner and at least two deputy commissioners “as may be
necessary for the effective discharge of the functions of the
Commission”.*” As noted too, the King also appoints all the members of
the Judicial Service Commission.

The qualification for a deputy commissioner of the SCHR is that he or
she must be of high moral character and proven integrity, and must possess
considerable experience and demonstrated competence in the conduct of
public affairs, or be of high calibre in the conduct of public affairs. 8
Currently, there are five deputy commissioners. The first Chairperson of
the Commission was a former Minister of Justice and attorney-at-law,
Reverend David Matse, who was previously appointed to the Eswatini
cabinet and later relieved of his duties after he failed to adhere to
instructions to fire a former High Court judge. The current Chairperson,
Sabelo Masuku, is a practising attorney and does not work for the
Commission on a full-time basis.*’

The current deputy commissioners are Princess Sidvumolesihle,>°
Chief Mawandla Gamedze,*! and Pastor Phumelele Thwala. They are all
part-time commissioners. A prominent traditional healer-turned-pastor of

46  Section 163(3) of the Constitution.

47  Section 163(2) of the Constitution.

48  Section 163(5) of the Constitution.

49 Masuku is the son of a former Deputy Prime Minister and now a regional
administrator for the Shiselweni district of Eswatini. See B Dlamini, “DPM Declares
His Assets ... to His Son”, Times of Swaziland (10 February 2012), available at http://
www.times.co.sz/News/72366.html (accessed 5 December 2018).

50 This is a daughter of the late King Sobhuza II and a half-sister of reigning King Mswati
I11.

51  The only known credentials of Chief Mawandla are that he is a chief of Phonjwane
area in the Lubombo region.
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the Church of Nazarene, Reverend Grace Masilela, was also a deputy
commissioner but later resigned.52

It is important to note that none of these commissioners underwent a
public interview for his or her appointment. The process of appointing
these individuals to the SCHR was not transparent, competitive and
equitable, which raises serious concerns about the body’s integrity and
competency. Indeed, a scan through the credentials of the commissioners
shows that they are individuals who are generally loyal to the monarchy
and hence uncritical of the status quo. Itis also in serious doubt if they have
a thorough knowledge of human rights. In fact, only the current
chairperson, Mr Masuku, and Pastor Thwala are known to be lawyers.
The sole justification the then Minister of Justice and Constitutional
Affairs, Ndumiso Mamba, gave for the composition of the initial members
of the SCHR was that “the other individuals represent[ed] a cross-section
of local society including gender”.53

Clause 25 of the Human Rights and Public Administration
Commission Bill of 2011 provides that the SCHR:

shall be competent in every respect to protect and promote human rights in
Swaziland in the broadest sense possible and to investigate human rights
violations on its own motion or upon complaints received from any person,
class of persons or body.

The presence of a traditional leader on the SCHR presents a challenge, in
that in some instances Eswatini law and custom are in conflict with human
rights norms. The same is true of the presence of religious ministers, whose
beliefs may not necessarily be in agreement with some (if not all) human
rights norms and standards. On the face of it, the SCHR is an entity which
in its composition is arguably not comprised of competent individuals.

4.4 Financial autonomy

The SCHR has not been effective over the years due to capacity and

52 Rev. Masilela only had a qualification in theology. See Nhlanhla, “Amazing 28-Year-
Old Writes St 5 Exam”, Times of Swaziland (1 July 2012), available at http://
www.times.co.sz/News/77103.html (accessed 23 December 2018).

53 S Magagula, “Human Rights Commission Launched”, Swazi Observer (5 September
2009), available at https://bitly/2NgkvYO (accessed 18 December 2018). The
requirement of “representation from a cross-section of local society” is not a
constitutional requirement for the composition of the SCHR.
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financial constraints. It was previously referred to as a “white elephant”.>*

By the end of 2011, more than two years after the appointment of the
commissioner, it was still in the process of recruiting its secretariat.”® The
Commission pleaded poverty in undertaking a less-than-thorough study
for a poorly drafted report seeking to cover the period 2007-2010, which
was prepared for the Office of the High Commission for Human Rights’
Summary of Stakeholders Information.>® In this report, the role that the
Commission played in ensuring promotion and respect for human rights in
Swaziland was non-existent. Instead, the report was largely descriptive
and relied heavily on secondary sources.”’

Although not yet in force, the Human Rights and Public
Administration Commission Bill of 2011 provides for the funding of the
SCHR. Article 21(1) of the Bill stipulates that the funds of the Commission
shall consist, first, money appropriated from the Consolidated Fund;®
secondly, any donations, grants, bequests or loans made by any person or
organisation or any government of any country to the Commission;® and,
thirdly, any other monies that may vest in or accrue to the Commission,
whether in terms of this Act or otherwise. Currently, the SCHR does not
have a budget, at least officially. It is still under the Ministry of Justice and
Constitutional Affairs.

5 Mandate of the SCHR

The mandate of the SCHR is two-pronged. The first part of the mandate is
mandatory and the second is non-obligatory.

5.1 Obligatory mandate

First, the SCHR shall “investigate complaints concerning alleged
violations of fundamental rights and freedom under the Constitution”.

54 See The Nation, “Human Rights Body Turning into a White Elephant” (February
2012), available at http://www.theswazination.com/Interview-February-2012.html
(accessed 12 December 2018).

55  See Submissions for OHCHRs’ Summary of Stakeholders Information Presented by
the Swaziland Commission on Human Rights and Public Administration/Integrity —
Swaziland, October 2011, available at https://bit.ly/2J319EK (accessed 12 December
2018).

56  Ibid.

57  The Commission acknowledged that this was due largely to financial constraints.

58 This money is earmarked for the salaries and allowances payable to members of the
Commission and the recurrent administrative expenses of the Commission.

59  These can only be received with the approval of the minister.
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Secondly, it shall “investigate complaints of injustice, corruption, abuse of
power in office and unfair treatment of any person by a public officer in the
exercise of official duties”. Thirdly, the SCHR shall:

investigate complaints concerning the functioning of any public service,
service commission, administrative organ of the government, [or] the Armed
Forces in so far as the complaints relate to the failure to achieve acceptable
delivery of services or equitable access by all in the recruitment to those
services or fair administration by those services.

Fourthly, the SCHR shall “take appropriate action for the remedying,
correction or reversal of instances specified [above] through such means as
are fair, proper and effective”. Fifthly, it shall “investigate instances of
alleged or suspected corruption and the misappropriation of public monies
or property by officials and to take or recommend appropriate steps,
including reports to the Attorney-General or the Director of Public
Prosecutions or the Auditor-General”. Sixthly, the SCHR shall “eliminate
or foster the elimination of corruption, abuse of authority or public office”.
Finally, the SCHR shall “promote and foster strict adherence to the rule of
law and principles of natural justice in public administration”.

5.2 Non-obligatory mandate

The SCHR may investigate any matter that falls under its obligatory
mandate as follows: first, where a complaint is duly made to the
Commission by any person alleging that the complainant has sustained an
injustice as a result of a fault in administration; secondly, where a Member
of Parliament requests that the Commission investigate the matter on the
ground that a person or body of persons specified in the request has or may
have sustained an injustice; and thirdly, in any other circumstances in
which the commissioner, in good faith, considers that the Commission
ought to investigate the matter on the ground that some person or body of
persons has or may have sustained an injustice.

5.3 Compliance with the Paris Principles

Since its establishment, the SCHR has arguably been a lame duck insofar
as the promotion and protection of human rights in Swaziland is
concerned. The Commission is still not accredited by the International
Coordinating Committee of National Institutions for the Promotion and
Protection of Human Rights (ICC), which raises the question of its
compliance with the Paris Principles. Only those Human Rights
Institutions that comply with the Paris Principles may apply for
accreditation to the ICC. The Paris Principles list the requirements for
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independence and the broad mandate of National Human Rights
Institutions (NHRIs).%0 In terms of the Paris Principles, the key elements
of the composition of a national institution are its independence and
pluralism.

The SCHR falls short of these key requirements for several reasons.
Currently, it operates in the absence of an enabling statutory law 5!
Eswatini drafted the Human Rights and Public Administration
Commission Bill in 2011, which is aimed at operationalising the
constitutional provisions establishing the Integrity Commission.
According to Langwenya, once the Bill is finalised by Parliament, it will
ensure that the Commission can meet all its strategic objectives.62 This
argument is yet to be tested.

5.4 Monitoring domestic human rights violations

While the SCHR is obliged to “investigate complaints concerning alleged

violations of fundamental rights and freedoms under this Constitution”,63

it is, however, barred from investigating a “matter relating to the exercise
of any royal prerogative by the Crown”.%* This means, therefore, that if a
matter relates to a violation of human rights associated with the exercise of
any royal prerogative by the Crown, the Commission cannot undertake
any investigation relating to it. This is so despite the fact that the
Commission is, at least on paper, “independent in the performance of its
functions and ... [not] subject to the direction or control of any person or
authority” 65

Even though the independence of the SCHR is guaranteed by the
Constitution, it remains a myth. The Constitution does not provide for any

60 National Institutions for the Promotion and Protection of Human Rights,
20 December 1993. A/RES/48/134, available at http://www.un.org/documents/ga/
res/48/a48r134.htm (accessed 18 December 2018).

61 This is in contradistinction to the South African Human Rights Commission
(SAHRC), which is established by section 181(1)(b) of the Constitution of South
Africa, Act 108 of 1996, as one of the state institutions mandated to strengthen
constitutional democracy. Section 184(1) of the Act provides that “[t|he South African
Human Rights Commission must — a) promote respect for human rights and a culture
of human rights; b) promote the protection, development and attainment of human
rights; and ¢) monitor and assess the observance of human rights in the Republic”.

62 M Langwenya, Swaziland Justice and the Rule of Law: A Review by AfriMap and the Open
Society Initiative for Southern Africa, Open Society Foundations (March 2013), p 73.

63  Section 164(1) of the Constitution.

64  Section 165(3)(c) of the Constitution.

65  Section 166 of the Constitution.
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oversight mechanism for the functioning of the Commission. In other
words, the Constitution is silent on the question of which authority the
Commission is supposed to report to regarding its functions. The fact that
it is appointed by the King suggests that the only authority to which it is
implicitly obliged to report is none other than the appointing authority,
that is, the King.66

5.5 Receiving and dealing with complaints and petitions

The SCHR has a standard form in which a complainant can detail a
complaint or petition. In the form, the complainant sets out the rights in
the Constitution which are or were violated. The complainant also states
the relief sought for the violation. The matter is then handled by the SCHR
accordingly. It must be noted that the absence of a dedicated website for
the SCHR deprives the general public of an understanding of the process it
follows in handling complaints or petitions. The complaint mechanism
should be clear and allow the public to monitor complaints submitted to
the SCHR.

As part of its mandate, the SCHR has been involved in court
proceedings for the purposes of protecting human rights. In The
Commissioner on Human Rights and Public Administration/ Integrity & Another
v Umbane Limited and 2 Others,%” the SCHR brought an interlocutory
application on behalf of Sofi Dlamini and Others (second applicants) for
the stay of execution of an order of the Supreme Court that directed their
eviction of the second applicants from a farm in the Manzini district. The
eviction order was granted in favour of the first respondent, Umbane
Limited. The SCHR approached the Court on the ground that the eviction
order was executed in an inhuman and degrading manner. The SCHR
argued that this constituted a violation of fundamental human rights and
freedoms. A counter-argument was made that the SCHR was seeking a
remedy that was fundamentally an alteration of a Supreme Court
judgement, which rendered the proceedings vexatious.

The Court ruled against the SCHR. It held that it had wrongly
interpreted section 18 of the Constitution, dealing with the protection from
inhuman and degrading treatment; this section, the Court maintained, was
crafted with reference to the protection against torture or punishment in a

66  Section 163(3) of the Constitution. This is in contradistinction to the SAHRC, which is
accountable to the National Assembly and obliged to report to it its activities and
performance of its functions at least once a year. See section 181(5) of the Constitution
of the Republic of South Africa, Act 108 of 1996.

67  (902/2011) [2017] SZHC 211 (4 April 2017).
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cruel and degrading manner, and was not applicable to an execution of an
eviction order. Despite this decision, the Court established that the
Commission had Jocus standi in the matter and could sue in its name when
challenging the validity of a legislation or regulation. The Court further
held that the SCHR could institute proceedings through the office of the
Director of Public Prosecutions or the Attorney-General.

The SCHR also intervened in response to media reports of violence at
polling stations on election day on 21 September 2018. Vehicles of the
Elections and Border Commission (EBC) were forced to turn back from
polling stations for safety after roads leading to counting centres were
barricaded by protesting crowds. After the general elections, the SCHR
called upon the EBC to investigate the causes of violence and take the
necessary action.®? It is not clear, however, why the SCHR could not
investigate these matters itself since they concerned alleged violations of
human rights.

5.6 The Human Rights and Public Administration
Commission Bill of 2011

For purposes of operationalising the SCHR, the Human Rights and Public
Administration Commission Bill of 201170 was drafted with the aim of
setting out the Commission’s powers, functions and responsibilities. It
further sets out the procedure to be followed by the SCHR when
conducting investigations, and provides remedies available to
complainants. The delay in adopting this bill remains a cause for concern.
In terms of Article 15(2) of the Bill, decisions of the SCHR would be
enforced by the High Court.

The Bill provides for the appointment of an executive secretary of the
Commission whose office shall be a public office and whose responsibility
involves the day-to-day administration of the SCHR.”! Of importance is
the fact that the Bill provides that “the office of the Executive Secretary
shall be held by a person who has experience and shown capacity in a
profession or in activities devoted or relevant to public administration and
the protection of human rights”. 2

68  Judgement was delivered on 4 April 2017.

69  See report at https://allafrica.com/stories/201809300087.html (accessed 4 December
2018).

70  On file with author.

71  Clause 17(2) of the Human Rights and Public Administration Commission Bill 2011.

72 Ibid, clause 17(3).
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The Bill also provides that one of the responsibilities of the SCHR is to
“promote ratification by [Eswatini] of any international human rights
instrument”.”3 Eswatini has ratified a plethora of international

instruments that have a bearing on human rights.74
6  Public accountability

The importance of the public accountability of the SCHR cannot be
overemphasised. The public must know the workings of the Commission
and appreciate its role with regard to human rights. In terms of section
168(8) of the Constitution, the SCHR:

shall make annual reports to Parliament on the performance of the
Commission which reports shall include statistics in such form and in such
detail as may be prescribed of the complaints received by the Commission and
the results of any investigation.

6.1 Reporting mechanism

Despite the fact that the SCHR was appointed by King Mswati III on 11
September 2009, there is no report that exists as to how it has exercised its
functions in terms of section 164 of the Constitution, at least none that is
available to the public. This is not only a violation of the Constitution but
a serious indictment of the Eswatini government, which is a proponent of
good governance, at least on paper.

It is ironic that the SCHR would find it appropriate to submit a report
to the Human Rights Council Working Group on the Universal Periodic
Review rather than to the general Eswatini population (as the Constitution
provides), whose rights it was established to protect and promote. The
National Report (covering the period 2007-2010) submitted in accordance

73 Ibid, clause 32(e).

74  These include regional instruments such as the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African Court on Human and
Peoples’ Rights; the African Charter on Democracy, Elections and Governance; and
the African Union Convention on Preventing and Combating Corruption. The
international instruments include the Second Optional Protocol to the International
Covenant on Civil and Political Rights, aiming at the abolition of the death penalty;
the Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights; the Optional Protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment; the International Convention for
the Protection of all Persons from Enforced Disappearance; and the International
Convention on the Protection of the Rights of All Migrant Workers and Members of
their Families.
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with paragraph 15(1) of the annex to Human Rights Council resolution
5/1 on Swaziland is also silent on how the Commission has performed
since its inception in 2009.7° This is cause for concern, particularly due to
the fact that human rights violations continue unabated in the Kingdom.
According to Langwenya, the reasons for this include:

[t]he absence of an [effective and] operational oversight body on human
rights; a lack of awareness on the part of citizens; the fact that pre-
constitutional legislation is not in line with the Constitution; the Bill of Rights
not yet being fully absorbed into the practices of the public administration;
judicial proceedings not always meeting all standards for an independent and
fair judiciary; Swazi law and custom, as well as its procedures, not always
being constitutional in every aspect; and the absence of a legal aid system.ﬁ/'6

Among other things, the United Nations Country Team recommended
that the capacity of the Commission be strengthened to enable it to deliver
on its mandate.’’ This recommendation is yet to be fulfilled.

6.2 Regular consultation

The SCHR regularly consults with civil society organisations. In
particular, it has a good relationship with the Co-Ordinating Assembly of
Non-Governmental Organisations (CANGO), a membership-based non-
governmental organisation (NGO) operating in the Kingdom of Eswatini
with a membership base of more than 70 NGOs. This partnership should
be enhanced to enable the SCHR to join forces with civil society in
combating human rights violations in the country.

7 Conclusion

At the top of the list of functions to be performed by the SCHR is the
investigation of violations of fundamental human rights and freedoms
under the Constitution. On the question of whether it has carried out this
function effectively in the time since its establishment, the answer is no.
The Commission is yet to prove itself as a force to be reckoned with in the
promotion and protection of human rights in Eswatini. This is largely
because of the political landscape within which it operates, one
inhospitable to the respect for human rights. A consideration of the call for

75 Human Rights Council Working Group on the Universal Periodic Review 12th
Session, Geneva, 3-14 October 2011. A/HRC/WG.6/12/SWZ/1.

76  See note 63, p 73.

77  See Human Rights Council Working Group on the Universal Periodic Review Twelfth
Session, Geneva, 3-14 October 2011, p 3. A/HRC/WG.6/12/SWZ/1.
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a complete overhaul of Eswatini’s political system is beyond the scope of
this contribution, yet the matter is an important issue which has been
raised in many quarters.

It is recommended that the mandate of the SCHR be focused strictly
on human rights. After all, it is a national human rights institution.
Bringing in the other focus areas — of public administration and integrity —
simply muddies the waters as far as its human rights mandate is concerned.
It is also recommended that there should be thorough reform of the
appointment procedure, which renders the Commission ineffective due to
the general lack of competence of its appointed members. The fact that the
Commission lacks financial autonomy makes it very difficult for it to be
effective in meeting its mandate on human rights.

The question of the accessibility of the Commission must be addressed
as a matter of urgency. The general public must be made aware of the role
of the SCHR as well as of the processes involved in its complaints or
petition mechanism. Some of the shortcomings of the Commission would
be addressed by the promulgation of the Human Rights and Public
Administration Commission Bill. This would also entail implementing a
reporting process and, in so doing, improving the SCHR’s accountability.
Its regular consultations with civil society should be enhanced, which
would serve to increase its visibility in the Kingdom.

The need for a functional, effective, independent, accountable,
credible and professional national human rights institution in Eswatini
cannot be doubted. The SCHR has an extremely difficult path to follow in
fulfilling its mandate on human rights, but that path is viable if some of the
concerns raised in this chapter can be addressed. The guiding principle
should be article 1 of the Universal Declaration of Human Rights of 1948,
which underscores the notion that “[a]ll human beings are born free and
equal in dignity and rights. They are endowed with reason and conscience
and should act towards one another in a spirit of brotherhood.” Molding a
national human rights commission that gives expression to this
overarching principle would be a first step in the right direction.
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

B.1 Constitutional framework

The basic framework for the Eswatini Commission on Human Rights and
Public Administration Integrity is laid down in the 2005 Constitution. The
relevant provisions are set out as follows:

Part 2: Commission on Human Rights and Public Administration

163.(1) There shall be established within a year of the first meeting of
Parliament after the commencement of this Constitution, a Commission on
Human Rights and Public Administration in this Chapter referred to as “the
Commission”.

(2) The Commission shall consist of —
(a) a Commissioner for Human Rights and Public Administration; and

(b) at least two Deputy Commissioners for Human Rights and Public
Administration as may be necessary for the effective discharge of the
functions of the Commission.

(3) The members of the Commission shall be appointed by the King on the
advice of the Judicial Service Commission.

(4) Subject to subsection (5)(a), a person shall not qualify for appointment as
Commissioner unless that person qualifies for appointment as judge of the
superior courts.

(5) A person shall not be eligible for appointment as Deputy Commissioner
unless that person —

(a) is of high moral character and proven integrity; and

(b) possesses considerable experience and demonstrated competence in the
conduct of public affairs; or

(c) 1is of high calibre in the conduct of public affairs.

(6) The first persons to be appointed Commissioner and Deputy
Commissioner shall hold office for a term not exceeding seven years and five
years respectively and may be reappointed for a single term of five years each.

(7) A person appointed subsequent to the first appointment as
Commissioner or Deputy Commissioner respectively shall hold office for a
term not exceeding five years and may be re-appointed for a single term.

Functions of the Commission

164.(1) The Commission shall perform the following functions —
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(@)
(b)

©

(@

©

®
(€))

(h)
@

@

investigate complaints concerning alleged violations of fundamental
rights and freedoms under this Constitution;

investigate complaints of injustice, corruption, abuse of power in office
and unfair treatment of any person by a public officer in the exercise of
official duties;

investigate complaints concerning the functioning of any public service,
service commission, administrative organ of the Government, the Armed
Forces in so far as the complaints relate to the failure to achieve
acceptable delivery of services or equitable access by all in the
recruitment to those services or fair administration by those services;

take appropriate action for the remedying, correction or reversal of
instances specified in paragraphs (a), (b) and (c) through such means as
are fair, proper and effective, including —

(i) publicising the findings and recommendations of the Commission;

(i) negotiation and compromise between the parties concerned;

(iii) causing the complaint and the findings of the Commission on that
complaint to be reported to the superior of an offending person or
institution;

(iv) referring matters to the Director of Public Prosecutions or the
Attorney General for appropriate action to secure the termination of
the offending action or conduct, or the abandonment or alteration of
the offending procedures; and

(v) bringing proceedings to restrain the enforcement of any legislation or
regulation by challenging the validity of that legislation or regulation
where the offending action or conduct is sought to be justified by
reference to that legislation or regulation.

investigate instances of alleged or suspected corruption and the
misappropriation of public moneys or property by officials and to take or
recommend appropriate steps, including reports to the Attorney-General
or the Director of Public Prosecutions or the Auditor General,

eliminate or foster the elimination of corruption, abuse of authority or
public office;

promote and foster strict adherence to the rule of law and principles of
natural justice in public administration;

promote fair, efficient and good governance in public affairs;

take such other measures incidental to the above as may be prescribed by
Parliament.

The Commission may investigate any matter referred to in subsection (1)

in any of the following circumstances —

(@)

where a complaint is duly made to the Commission by any person

alleging that the complainant has sustained an injustice as a result of a fault in
administration;

(b)

where a member of Parliament requests the Commission to investigate

the matter on the ground that a person or body of persons specified in the
request has or may have sustained an injustice;
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(c) in any other circumstances in which the Commissioner, in good faith,
considers that the Commission ought to investigate the matter on the ground
that some person or body of persons has or may have sustained an injustice.

Powers of the Commission

165.(1) The powers of the Commission shall include the following —

(a) to issue subpoenas requiring the attendance of any person before the
Commission and the production of any document, record or thing
required for the investigation by the Commission;

(b) to fine any person for contempt of any subpoena or order, or cause that
person to be brought by a competent court for the enforcement of the
subpoena or order of the Commission;

(c) to question any person in respect of any subject matter under
investigation before the Commission;

(d) to require any person to disclose truthfully and frankly any information
within the knowledge of that person relevant to any investigation by the
Commission.

(2) The Commission may during the course of its proceedings or as a

consequence of its findings, make such orders and give such directions as are

necessary and appropriate in the circumstances.

(3) The Commission shall not investigate —
(a) a matter which is pending before a court;

(b) a matter involving the relations or dealings between the Government and
any other Government or an international organisation; or

(c) a matter relating to the exercise of any royal prerogative by the Crown.

(4) Subject to the provisions of subsection (3) the Commission may
investigate an authority that has been established to investigate a matter
where in the opinion of the Commissioner the authority is failing to carry out
its mandate with due speed.

Independence of the Commission

166.The Commission shall be independent in the performance of its functions
and shall not be subject to the direction or control of any person or authority.

Discretion of Commissioner

167.In determining whether to initiate, continue or discontinue an
investigation, the Commissioner shall exercise discretion and in particular
and without prejudice to the generality of that discretion, the Commissioner
may refuse to initiate or continue an investigation where it appears that —
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(a) the complaint relates to action of which the complainant had knowledge
for more than twelve months before the complaint was received by the
Commission;

(b) the subject matter of the complaint is trivial, frivolous, vexatious or is not
made in good faith; or

(c) the complainant has not a sufficient interest in the subject matter of the
complaint, unless justified in terms of section 164 (2) (c).

Report of investigation

168.(1) Where a complaint, or request for an investigation, is duly made and
the Commissioner decides not to investigate the matter or where the
Commissioner decides to discontinue an investigation of the matter, the
Commissioner shall inform the person who made the complaint or request of
the reasons for not investigating or for discontinuing the investigation.

(2) The Commission may, where necessary, issue an interim report
containing such recommendations as it may deem appropriate in the
circumstances.

(3) The Commission shall, upon completion of an investigation inform the
public officer, person, private enterprise or institution of the findings in
writing.

(4) Upon the completion of an investigation the Commissioner shall inform
the department of Government or the authority concerned of the results of the
investigation and where the Commissioner is of the opinion that any person
has sustained an injustice in consequence of a fault in administration, the
Commissioner shall inform the department of Government or the authority
of the reasons for the opinion and make such recommendations as the
Commissioner thinks fit.

(5) The Commission may in the interim report, or in the final report, specify
the time within which the injustice should be remedied.

(6) Where the investigation is undertaken as a result of a complaint or
request, the Commissioner shall inform the person who made the complaint
or request of the findings.

(7) Where the matter in the opinion of the Commissioner is of sufficient
public importance or where the Commissioner has made a recommendation
under subsection (4) or (5) and within the time specified by the Commissioner
no sufficient action has been taken to remedy the injustice, or terminate the
offensive conduct then, subject to such provision as may be made by
Parliament, the Commission shall lay a special report on the case before
Parliament.

(8) The Commissioner shall make annual reports to Parliament on the
performance of the Commission which reports shall include statistics in such
form and in such detail as may be prescribed of the complaints received by the
Commission and the results of any investigation.
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Restrictions on matters for investigation

169.The Commission shall not, in investigating any matter leading to,
resulting from or connected with the decision of a Minister, inquire into or
question the policy of the Government in accordance with which the decision
was made.

Vacation of office and immunity of Commissioners

170.(1) The provision of this Constitution relating to the removal of judges of
the superior courts from office shall, subject to any necessary modifications
and adaptations, apply to the removal from office of the Commissioner or
Deputy Commissioner.

(2) A member of the Commission shall have such and like protection and
privilege in the case of any action or suit brought against the Commission for
any act done or omitted to be done in the honest execution of the duties of the
Commission as is by law given to acts done or words spoken by a judge of the
superior courts in exercise of the judicial office.

Staff and expenses of the Commission

171.(1) The Commission shall have such staff as shall be appropriate for the
effective discharge of the functions of the Commission.

(2) Administrative expenses of the Commission including salaries,
allowances and pensions payable to, or in respect of, persons serving with the
Commission, shall be charged on the Consolidated Fund.

B.2 Legislative and regulatory instruments

There is presently only the Human Rights and Public Administration
Commission Bill of 2011, which is designed to operationalise the
Commission established under section 163 of the Constitution.
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B.3 Internal rules and regulations

What follows below is a typical form for submitting complaints to the
Commission.

COMPLAINT FORM

SWAZILAND HUMAN RIGHTS COMMISSION
COMPLAINT FORM

REGION:
CITY/TOWN:

REFERENCE NO:
HR/PA/A1/ /2018

PART A. PERSONAL DETAILS

Full name(s) and SUrnames: ...........ccooevriiiniiiiii i

Nick name(Ss) i ANY: ...o.oviniiiit it

ID UMIDET: e
Date Of DIrth: ..o

A G

Postal address:

Residential address:

Contact numbers: (Work)
(Home)

DETAILS OF ASSOCIATION, ORGANISATION OR ORGAN OF
STATE

FUll namie: oo

Registration NUMDET: ... .....o.iiiiiiiiiii e e aes



The Swaziland Commission on Human Rights and Public Administration Integrity 291

Person in charge to talk t0.........ovvviviiiii e

Designation of person above.............o.vuiuiiiiiiiiiiiie e eeeeeeaene

Postal address

Telephone number:

Cell number:

Fax number:

E-mail address:

PART B. THE COMPLAINT

1. Dateithappened ........c.oooiiiiiiiiiii e
. Is it still happening? ............cccooevvvvrnnnnnnn. YES. N
3. Where did it happen?
(A) PlaCe cuviiieiiit e e e e —————
(o) I Lo}y 1 V4 @ SRR
(C) REGIOM ..uititititit e

4, If you know, which right(s) in the Constitution was/were violated
oris/are being violated?

5. If you know, the full name(s) and surname(s) of person(s),
association(s), organisation(s) or organ(s) of state who violated
these rights, please tell us

7. If you do not know his/her/its/their names, please tell us anything
you do know about him/her/it/them?
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(only persons who saw or heard what happened, not those who heard
about it from someone else)

9. In your own words tell us exactly what happened ( include all
information but be as brief as possible)

11.  What outcome do you propose or expect from this complaint? (tell
us what you would like to achieve and the relief sought)

13.  Please tell us how you heard about the Swaziland Human Rights
Commission? (e.g radio advert, newspaper, friend etc)

COMPLAINANT



THE ETHIOPIAN HUMAN
RIGHTS COMMISSION
Getahun Kassa™

PART A. INTRODUCTORY COMMENTARY
1 Introduction

Abuses of power and violations of human rights have a long history in
Ethiopia and continue to the present day. In recent decades, the country
underwent three transitional periods, two of which resulted in regime
change and the third in the incumbent’s remaining in power. Even so,
reforms prompted by popular demands led to changes that affected the
modus operandi of the ruling group.

Upheaval in the late 1960s and early 1970s brought Ethiopia’s age-old
imperial rule to an end and saw it replaced by a military regime called the
Provisional Military Administration Council of Ethiopia (PMACE) and
known also as the Derg. Widespread human rights violations were a part
of the history of this period. The military regime was known for its brutal
repression. Torture, summary execution and deprivation of liberty were
mainstays of its modus operandi, with the result that freedom of expression
and association and rights to political participation were severely curtailed.

* Center for Human Rights, Addis Ababa University.

293
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During this period (the mid-1970s to mid-1980s), violence was used
routinely to eliminate political opponents. The PMACE launched an
offensive, known as the Red Terror, against those whom it labeled
“counter-revolutionary”, “anti-people” and “feudal remnants”. One of the
opposition groups, the Ethiopian Peoples’ Revolutionary Party (EPRP),
retaliated with its “White Terror” offensive.! Thousands died in the

conflict, while thousands more sustained physical harm and trauma.?

After a protracted bloody conflict, the military regime was overthrown
by force of arms. A Transition Period Charter adopted in 1991 promised
that “individual human rights shall be respected fully, and without any
limitation whatsoevelr,”3 and affirmed “the rights of nations, nationalities
and peoples to self-determination”.* The Charter transformed the political
landscape into a multi-party system, and set out to deal with human rights
violations committed under the military regime. In 1992, the transitional
government decided to adopt a criminal prosecution model for doing so.
A Special Prosecutor Office (SPO)’ was established to investigate and
institute criminal proceedings against persons suspected of perpetrating
violations through the abuse of their positions in the party, the government
or any mass organisations under the Derg-WPE 1regime.6 The SPO was
mandated accordingly to investigate human rights violations, prosecute
alleged perpetrators, document the violations, and educate the public so as
to prevent a recurrence of such violations.” About 5,200 suspects® were
charged for one or more crimes of genocide, crimes against humanity,
murder, rape, injury to physical and mental health, unlawful detention,

1 TB Bouwknegt, “Eshetu Alemu: The Black Sheep of the Dergue — Ethiopian War
Crimes and Universal Jurisdiction in the Netherlands”, 12 International Journal of
Transitional Justice (2018), p 554.

2 The senior prosecutor of the SPO, who participated in the process from investigation

to prosecution and appeal, pointed that one major challenge for the prosecution office

was that victims who sustained physical and psychological harm did not want to
remember about it and were thus unwilling to cooperate in the investigation and
appear as witnesses in court.

Proclamation No 1/1991, Transitional Period Charter of Ethiopia, Article 1.

Ibid, Article 2.

5 Proclamation No 22/1992, Proclamation Establishing the Office of Special Prosecutor
(8 August 1992).

6 Ibid, Article 6.

Ibid.

8 Persons accused of these crimes were charged in three categories: high-ranking
politicians and military commanders of the Dergue regime; military officers and
civilians who implemented orders; and individual perpetrators who executed the
decisions. See “Report of the Special Prosecutor Office” (2010), pp 135-141.

=W
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and confiscating private property.9 It is worth noting that only members of
the outgoing regime were charged with these crimes, which raised
questions about the impartiality of the process.

A new constitution — the Constitution of the Federal Democratic
Republic of Ethiopia (the 1995 Constitution) — was adopted in 1995,
formally ending the transition period and paving the way for multi-party
politics, the recognition of individual and group rights, and establishment
of a national human rights institution. Nevertheless, human rights
violations have continued unabated to this day. Restrictive laws and
controversial national elections, coupled with a repressive law
enforcement tradition, have severely undermined fundamental human
rights that are recognised as “emanating from the nature of mankind,
inviolable and inalienable”.!% The implementation of these laws has stifled
dissent, curtailed freedom of expression, constrained the space for an
independent civil society, and led to Ethiopia’s being identified as “the
second-worst jailer of journalists in sub-Saharan Africa” 11

Since 2015, the country has been mired in a political crisis triggered by
anti-government protests and violent conflict in which government forces
and protesters alike committed human rights violations with impunity.
Developments between 2015 and 2018 took diverse forms — on the one
hand, there was hope for political reform (which began with the release
from prison of journalists and opposition political party leaders)!? and, on
the other, states of emergency were proclaimed, putting fundamental
rights under threat.!® These measures compounded the already troubled
state of human rights in the country in that the state of emergency
proclamations and implementation directives contained highly restrictive
provisions that prohibited basic freedoms. Widespread human rights

9 Some commentators call the trial the “African Nuremberg”. See J Ryle, “An African
Nuremberg”, The New Yorker (2 October 1995), available at https//
www.newyorker.com/magazines/1995/10/02/an-african-nuremberg  (accessed in
May 2018).

10  The Constitution of the Federal Democratic Republic of Ethiopia, Article 10.

11 Freedom House, “Freedom of the Press 2017”, Ethiopia Profile.

12 The release of opposition politicians and journalists in February 2018 was followed
few days’ later by the declaration of a state of emergency.

13 The first state of emergency was declared in October 2016 and lifted in August 2017.
In February 2018, a state of emergency was declared for a second time, raising
concerns alongside hopes for reform. It was lifted in June 2018 after five months.
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violations were reported during a state-of-emergency period that spanned
a total of 16 months between 2016 and 2018.14

Conversely, the promise of reform raised hopes for a democratic
transition and the protection of human rights. Prominent developments in
this respect were Prime Minister Abiy Ahmed’s official admission that the
government had committed human rights violations in the palst15 and his
promise of genuine electoral democracy. However, despite the current
leadership’s explicit promises, violations of human rights have continued,
often with impunity.

This is the context in which the Ethiopian Human Rights Commission
(EHRC) implements its mandate. 16 Ongoing political reform and popular
demands for it present opportunities as well as challenges to the
Commission’s efforts to carry out its mission. This chapter seeks to assess
the extent to which the EHRC has been able to exercise its mandate and
the difficulties it faces in doing so. Following this introduction, sections 2-
5 below discuss issues related to the establishment of the Commission, its
mandate and selection procedures, and its organisation and staffing.
Thereafter, sections 6-10 examine the activities of the EHRC, its
accessibility, financial autonomy and relationship with civil society. The
final section draws conclusions from the analysis in the preceding sections.

2 Establishment and evolution of the EHRC

The first indication of the desire to establish a national human rights
institution was reflected in the 1974 draft constitution. The early 1970s
were years when various sectors of Ethiopian society staged protests
against absolutist monarchical rule. Prompted by the demands for political

14  Human Rights Watch, “Ethiopia: New State of Emergency Risks Renewed Abuses
Overbroad, Vague Provisions Undercut Rights”, available at https://www.hrw.org/
news/2018/02/23/ethiopia-new-state-of-emergency-risks-renewed-abuses (accessed 5
March 2019).

15 Addis Standard, “Ethiopia: The Government’s Approach to Past Human Rights
Violations Needs to be Transparent” (25 January 2019). Prime Minster Abiy Ahmed’s
Speech in Parliament, available at https://www.youtube.com/watch?v=wJInC2aX4jp8
(accessed 24 April 2019).

16  Proclamation 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation, Article 5. The objective of the Commission shall be to educate the
public be aware of human rights to see to it that human rights are protected, respected
and fully enforced as well as to have the necessary measures taken where they are
found to have been violated.
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reform and democratisation, a draft constitution!’ (which proposed a
transition to a constitutional monarchy) was tabled for discussion on
6 August 1974. The draft proposed an independent ombudsman
answerable to the National Assembly. Articles 143-144 of the draft sought
to vest this institution with the power to investigate administrative
malpractice and issues subpoenas in the course of investigations.
Nevertheless, the proposal did not materialise as the emperor was
overthrown before the draft could be entered into force.!®

The 1987 Constitution of the Peoples’ Democratic Republic of
Ethiopia, which was adopted after 13 years of rule without a
constitution,19 was silent on this matter. The 1995 Constitution was more
explicit. It provided for the House of Peoples’ Representatives (HOPR) to
establish a Human Rights Commission and determine by law its powers
and functions.?’ To this end the House adopted the founding law, which
came into effect on 4 July 2000.2' Nevertheless, the Commission
commenced operation only in 2004 after the appointment of the Chief
Commissioner. The Council of Commissioners?? was constituted and
became operational upon appointment in July 2005 of the Chief
Commissioner and Commissioner for Women and Children Affairs. The
Council of Commissioners is composed of the Chief Commissioner,
Deputy Chief Commissioner and other commissioners.? It has the power
to adopt directives and by-laws necessary for the implementation of the
founding law,?* discuss the budget of the Commission, appoint
department heads,?® appoint heads of children and women affairs
departments,27 and hear disciplinary cases relating to department heads.?

17  Constitutional Commission, Draft Constitution of Ethiopia, Articles 143-146
(6 August 1974).

18  The draft constitution was tabled for discussion on 6 August 1974, and the military
removed the emperor from power on September 1974.

19 The Provisional Military Administration Council of Ethiopia (PMACE) took power in
1974, suspended the 1955 Constitution, ruled the country for 13 years without a
constitution, and finally adopted the 1987 Constitution.

20  Proclamation 1/1995, Constitution of the Federal Democratic Republic of Ethiopia,

Article 55(14).

21 Proclamation No 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation.

22 Ibid, Article 30.

23 Ibid.

24 Ibid, Article 31(1).
25  Ibid, Article 31(2).
26  Ibid, Article 31(4).
27  Ibid, Article 31(6).
28  Ibid, Article 31(7).
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Currently, the EHRC conducts its activities from a head office in
Addis Ababa and has eight branch offices?? situated in eight of the nine
regional states of the Ethiopian federation. The establishment of branches
was a step forward in making the Commission accessible to the
population. The functions of the Commission are allocated among 13
directorates at the head office and eight regional branch offices. Each
regional office has five directorates. These include directorates dealing
with awareness-raising, monitoring, investigation, research, and women
and children. The regional branch offices were established pursuant to
Article 9 of the founding law, which provides that “the Commission ...
may have branch offices at any place as may be determined by the House”.

Initially, neither the House nor the Commission showed any interest
in establishing branch offices. This was prompted instead by the
recommendation of the first cycle of the Universal Periodic Review.? The
first six branch offices were established in 2011, with a further two added
in 2014. While the founding law grants the Commission a broad mandate,
it required parliamentary approval for the simple matter of opening a
branch office.3!

3  Selection, appointment and composition of
commissioners

The procedure for the appointment of commissioners is specified in
Articles 10-12 of Proclamation No 210/2000. According to it, for
nominations to be conducted, a nomination committee must be convened
and composed of the Speaker of the HOPR, the Speaker of the House of
Federation (HOF), seven members of the HOPR, two members of
opposition parties with seats in the HOPR, the President of the Federal
Supreme Court, and a representative of the Ethiopian Orthodox Church,
Ethiopian Islamic Council, Ethiopian Evangelical Church and Ethiopian
Catholic Church.??

In the last three of the Commission’s five-year terms, nominations
were conducted based on a public call open for individuals as well as
organisations. The committee proposes nominees selected from names

29  Assosa, Bahirdar, Gambella, Hawassa, Jigjiga, Jima, Mekelle and Semera branch
offices.

30 Addis Ababa University and UPR INFO, “Post-UPR Conference on Ethiopia
Accepted Recommendations” (January 2015), p 18.

31 Proclamation No 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation, Article 9.

32 Ibid, Article 11.
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obtained in response to the public call. In doing so, the committee uses
criteria stipulated under Article 12 of the Proclamation. The qualification
criteria require a person who has acquired extensive knowledge of and
experience in law or other relevant disciplines;33 is “loyal” to the
constitution;3* is an Ethiopian national;® is reputed for his or her honesty
and good conduct;3¢ upholds respect for human rights;37 has not been
convicted for a criminal offence other than a petty offence;3® and is above
35 years 0ld.3° Nominees supported by a two-thirds majority vote of the
nomination committee are presented to the HOPR. The House, by a two-
thirds majority vote, appoints commissioners from among nominees
recommended by the committee.*? The term of office of commissioners is
five years.*! They are engaged on a full-time basis and are not allowed to
engage in any gainful employment.*> Commissioners can be re-
appointed.43

The normative criteria and practice regarding the appointment of
commissioners is, by and large, open and participatory, yet it also has
limitations. Three issues are particularly important. First, the nomination
process does not provide space for the participation of certain groups. For
example, it does not allow civil society participation. Secondly, while the
founding law sets criteria for appointment, it fails to stipulate which
persons do not qualify for appointment. A review of the profile and
political affiliation of previous appointees is instructive in regard to the
importance of such a clause. It is therefore necessary to include an
additional criterion to enhance efforts to guarantee the independence of
the Commission. Thirdly, while in practice the nomination process is open
to wide participation, it is not guided by clear rules of procedure, which are
necessary for a transparent appointment process.

The NHRI in Ethiopia only became operational for the first time in
2004/5. The necessary policy, legal and institutional frameworks are in
place. As regards policy, the 1995 Constitution proclaims the goal of
building a political community founded on the rule of law, democratic

33 Ibid, Article 12(3).
34 Ibid, Article 12(1).
35  Ibid, Article 12(6).
36  Ibid, Article 12(4).
37  Ibid, Article 12(2).
38  Ibid, Article 12(5).
39 Ibid, Article 12(8).
40  Ibid, Article 10(2)(d).
41 Ibid, Article 14(1).
42 Ibid, Article 18(1).
43 Ibid, Article 14(2).
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order and respect for freedoms and rights.** Similarly, the EHRC founding
law declares the goal of building a unified political community by ensuring
the protection of fundamental rights and freedoms.*> The founding law
goes further to state that the objective of the Commission is to educate the
public about human rights; to see that human rights are respected,
protected and enforced; and to ensure that necessary measures are taken
when rights are violated.*0

The Commission is required to receive all complaints of human rights
violations, except for cases brought to the HOPR, HOF and courts of law
at any level.#” Gebreselassie and Volker have underscored both the
importance of national human rights institutions (NHRIs) for the
protection of human rights in Ethiopia and the complementary role of
NHRISs and judicial organs, noting that:

these semi-judicial safeguards (human rights commission and [the] institution
of ombudsman) should not replace the mechanisms inherent in the legal
structures. Instead, their activities must go hand in hand to complement the
work of existing legal and other institutions in order to make them more
effective institutions of human rights protection.48

This issue was debated at a meeting convened by the EHRC to propose an
amendment to the founding law.*® Some participants argued that the
Commission should have the power to investigate cases that have
exhausted the judicial process; experts from the Commission
counterargued that this would amount to interference in the jurisdiction of
the judiciary, maintaining that the objective of the Commission is not to
compete with but complement the efforts of the judiciary .

4  Mandate of the EHRC

The records of the Constitutional Assembly (which was convened in 1994
to approve the present constitution) show that it envisioned an
independent NHRI answerable to the HOPR. Seeing as reference was

44  Proclamation No 1/1995, Constitution of the Federal Democratic Republic of
Ethiopia, preamble paragraph 1.

45  Proclamation No 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation, preamble.

46  Ibid, Article 5.

47  Ibid, Article 7.

48 G Haileselassie and E Volker, “Contextualizing the Establishment of the Institutions
of Human Rights Protection in Ethiopia”, Human Rights Symposium Addis Ababa
(1998), p 61.

49  Interview, expert at the Ethiopian Human Rights Commission (27 March 2019).
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made to experience of the Scandinavian countries, the discussion initially
suggested support for the introduction of an ombudsman institution.>®
Minutes of the Constitutional Assembly indicated that the mandate of the
EHRC and the Institution of the Ombudsman would focus on ensuring the
protection of human rights and upholding the rule of law.! Though some
members of the Assembly expressed concern that establishing two
institutions could cause an overlap of mandate, the Assembly agreed to
maintain the idea of having both institutions.?? That decision led to Article
55(14) and (15) of the FDRE Constitution which instruct the Federal
House of Peoples’ Representatives to establish NHRIs and determine their
power and function by law. To address concerns about potentially
overlapping mandates, Article 29 of the EHRC Proclamation provides
guidance. It requires that, in the event of conflict between them, the
Ombudsman and EHRC determine by mutual consultation which one of
them will investigate the complaint at issue. This measure
notwithstanding, conflicts in mandates continue to be a problem.

The mandate of the EHRC, as stipulated in Article 6, is structured in
a manner that allows it to play a role in the promotion and protection of
human rights. The EHRC can contribute to the protection of human rights
only when it is able to implement this mandate and function as an
independent and effective human rights organ.

Viewed from the perspective of the Paris Principles, the EHRC is
vested with the mandate to promote and protect human rights. The process
followed during the establishment of the Commission and the
appointment of commissioners>> complies by and large with the
Principles. The EHRC is vested with the powers to ensure that human
rights and freedoms are respected by citizens, organs of state, political
organisations and other associations;>* ensure that laws, regulations and
directives as well as government decisions do not contravene human

50 Minutes of the Constitutional Assembly, Vol 4, Addis Ababa, Ethiopia (November
1994), pp 129-131.

51  Ibid.

52 Ibid.

53 In May 1998 the HOPR held an international human rights symposium to consider
the experience of other countries and draw lessons for drafting the founding law.
Academics and delegates from NHRIs from about 70 countries participated in the
symposium. The founding law was drafted in a consultative process between 1998-
2000. Some organizations expressed concern that the consultations excluded national
and international human rights NGOs.

54  Proclamation No 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation, Article 6(1).
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rights;> educate the public about human rights;56 investigate human rights
violations on its own initiative or upon complaint;’’ make
recommendations for the revision of existing laws, enactment of new laws
and formulation of policies;58 provide consultancy services on human
rights;*” forward its opinion on human rights reports to be submitted to
international organs;® translate into local vernaculars and disseminate
international human rights treaties ratified by Ethiopia;61 and perform
such other activities as may be necessary to attain its objectives.62

5 Organisation and staffing

The organisational capacity of the EHRC has been growing slowly. When
it commenced operation in 2004/5, following appointment of the
commissioners, its staff was less than 20. Until the opening of branch
offices in 2011, it had only the head office in Addis Ababa. The staff size
grew to 59 in 2007/8. Currently, the EHRC (head office and branch
offices) has 432 staff (239 male and 193 female).

Table 3: Staff composition of the EHRC

Location Female Male Total
Head office (Addis Ababa) 84 74 158
Assosa 8 24 32
Bahirdar 14 23 37
Gambella 12 21 33
Hawassa 17 20 37
Jigjiga 9 19 28
Jima 14 26 40
Mekelle 17 19 36
Semera 17 14 31
Total 432

55  Ibid, Article 6(2).
56 Ibid, Article 6(3).
57 Ibid, Article 6(4).
58  Ibid, Article 6(5).
59 Ibid, Article 6(6).
60  Ibid, Article 6(7).
61  Ibid, Article 6(8).
62  Ibid, Article 6(11).



The Ethiopian Human Rights Commission 303

Of'the 432 staff, 11 are commissioners based in the head and branch offices
(three and eight, respectively); 63.8 per cent of the staff are holders of BA
degree or above. The Commission has two PhD, 10 LL.M, 28 MA, 68
LL.B and 168 BA degree-holders. The remaining staff comprise 45
diploma holders, 12 holders of vocational training diplomas, and 99
persons with secondary-school-level education.

The key challenge in the Commission’s efforts to fulfil its need for a
qualified workforce is the high rate of staff attrition, which is caused both
by internal and external factors. Over the past five years, 213 staff have left
the Commission, mostly for reasons of remuneration or due to issues
related the work environment. In interviews with staff, it emerged that the
problem stems largely from the commissioners’ lack of political neutrality,
as a result of which commissioners and experts take differing views on the
role and mandate of the Commission.®3 In addition, low salaries and
inadequate remuneration are an impediment to retaining highly qualified
staff.

6  Financial autonomy

Adequate funding that guarantees independence from government is
crucial for an NHRI’s ability to operate effectively. In this respect,
Proclamation No 210/2000 provides that a quarterly portion of the
Commission’s budget shall be deposited in advance at the National
Bank.%* It also provides that the Commission’s account shall be audited by
an organ designated by the HOPR %

Nevertheless, the Commission has to present its budgetary request to
the Ministry of Finance and Economic Development every financial year,
with the latter determining the total amount to be allocated at its absolute
discretion. The total amount of funds made available to the Commission
is only made available in instalments and often, the Commission has to
request for funds after spending the first installment. This has now become
accepted practice, as a result of which the EHRC and other organs, such
as the Supreme Court, have lost their financial autonomy. The Ministry of
Finance and Economic Development exercises discretionary authority not
only over budget allocations stage of the process but also the spending of
the allocated amounts.

63  Interview with former employee of the EHRC (29 March 2019).

64 Proclamation No 210/2000, Ethiopian Human Rights Commission Establishment
Proclamation, Article 36(2).

65  Ibid, Article 37(2).
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One part of the EHRC’s budget is allocated by the government
treasury, while the other part is made up of financial support received from
partner organisations. Financial grants in the form of technical support
come from the UNDP, UNOHCHR, UNWOMEN, WHO, DFID, the
government of Austria, and Irish Aid. The Commission’s annual budget
for the years 2014-2018 was approximately USD 2 million, 2.7 million, 2.8
million, 2.6 million and 2.5 million for each of these years, respectively.66

Each fiscal year a sizeable portion of the budget is spent on salaries and
other basic expenses. The Commission’s reports show that in the last five
years it has faced serious financial problems and consequently has had to
cancel certain of its planned activities. On average, 65-70 per cent of its
funding comes from the government treasury. The remaining part, as
mentioned, is obtained from assistance and grants. For example, a multi-
donor project — the Democratic Institutions Project — provided the
Commission with critical support in its early years (2008-2012). While the
Commission kept expanding its physical presence by opening branch
offices, the annual increase in the budget allocated from government
treasury was on average only 10-12 per cent.

As noted in the General Observations of the ICC Sub-Committee on
Accreditation, adequate and appropriate funding is essential for an
NHRI’s independent, effective operation.67 However, the funds allocated
have never matched the Commission’s demand. For instance, its Human
Rights Protection and Monitoring Directorate was designed to engage 18
experts, but currently has only eight experts and one director, which covers
half of the approved plan. Due to its low salary-scale, the directorate could
not fill the vacant positions. This problem is aggravated by the high
attrition rate the directorate is experiencing: the director noted that 40
experts have left it over the last four years.%8

Nonetheless, the directorate remains responsible for several of the
Commission’s key activities, such as monitoring the state of human rights
in the country, lobbying for the ratification of international treaties,
submitting alternative reports, and monitoring government compliance

66  Ethiopian Human Rights Commission, Annual Reports (2014, 2015, 2016, 2017,
2018).

67 International Coordinating Committee for the Promotion and Protection of Human
Rights, Sub-Committee on Accreditation General Observation (May 2013), available
at https://bit.ly/2XcOe6V (accessed in March 2019).

68 Interview, Adham Duri, Director Human Rights Protection and Monitoring
Directorate (27 March 2019).
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with the recommendation or concluding observations of treaty bodies.%” It

is evident that the principle of adequate and appropriate funding has not
been observed and that this adversely affects the Commission’s ability to
execute its mandate effectively.

7  Relations with civil society

The EHRC'’s founding law does not make clear provision for partnership
with civil society. In practice, few activities have been carried out in
collaboration with the civil society. Despite the wide range of possibilities
for collaboration with civil society in general, this has happened rarely and
has not extended beyond organising joint initiatives such as celebrations of
Human Rights Day,’? 16 days of activism campaigns,’! consultative
workshops72 and training programmes.

The Commission has also provided financial support to enable some
civil society organisations (CSOs) to conduct legal aid programmes. These
were important interventions made at a time when local CSOs faced
serious problems due to restrictions on funding that were imposed by the
Charities and Societies Law. Despite their importance, though, these
initiatives were not sustainable as they were dependent on the availability
of donor support and did not last long.

Other than that, the Commission has done little to support CSOs, and
almost no platform has been established for it to coordinate its human
rights engagements with those of civil society. This shortcoming has
weakened the Commission’s credibility, with certain CSOs alleging that it
avoids collaboration with CSOs that are critical of the government’s
human rights record. Amnesty International, for instance, remarked that:

HRCO is an outspoken organization with strong record of monitoring and
documenting human rights violations. As a result, it has been the target of
government hostility throughout its existence. Amnesty International believes

69  Ethiopian Human Rights Commission, “Head Office Directorates”, available at
www.ehrc.org.et/web/guest/human-rights-monitoring-directorate (accessed in March
2019).

70  The National Committee for the Commemoration of the 60th Anniversary of the
Universal Declaration of Human Rights (UDHR), which comprises the EHRC and
local CSOs (APAP, JFA-PFE, OSJE, EHRCO, ACPF), conducted a series of activities
for the Commemoration of the 60th Anniversary of the UDH (November-December
2008).

71 16 Days of Activism to End Violence, Poverty, Exploitation and Discrimination in
Ethiopia (25 November - 10 December 2006).

72 National Consultative Workshop on the Prohibition of Torture (26 June 2008).
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that in denying HRCO one of the only sources of funding available to human
rights organizations after the passing of the Charities and Societies
Proclamation, the EHRC is acquiescing in the government’s attempts to
silence this 0rg.a1nization.73

Human Rights Watch’s senior researcher for East Africa contended that
the EHRC issued an inaccurate report in that it concluded that the extent
of force used by security forces in dispersing protests in Oromia, Amhara
and SNNPRS regions74 was “proportionate ... in most cases”.”> The
researcher held that the report lent credence to the doubts many have about
the Commission’s independence, a view that other informants in this study
shared as well.”® If the Commission is to meet the expectations and goals
set by its founding law and the principles governing national human rights
institutions, it needs to rectify the perception that it is covering up
governmental abuses of human rights.

8  Accessibility

The establishment of branch offices was a major step forward for
accessibility. Since then, the volume of cases received by the Commission
has increased significantly. It has also made other efforts to enhance
accessibility. One of such effort was the adoption in 2018 of the Human
Rights Complaint Handling and Investigation Directive pursuant to the
authority bestowed upon the EHRC by the founding law.”’

The directive provides that investigation shall be guided by the
principles of independence, non-discrimination, transparency,
accountability, accessibility, effectiveness and the prioritisation of
complaints by vulnerable members of society.78 The directive outline the
duties and responsibilities of commissioners and the units of the

73  Amnesty International, “Review of FEthiopian Human Rights Commission’s
Accreditation Request”; letter to Sisi Shahidzadeh, Deputy Chief National Institutions
and Regional Mechanisms Section, Office of the UN High Commissioner for Human
Rights, Ref: TIGO IOR 40/2012. 175 (31 October 2012).

74 F Horne, “State of Emergency Ends in Ethiopia: Government Should Use Reform,
Not Force, to Avoid More Protests” (August 2017), available at https://www.hrw.org/
news/2017/08/07/state-emergency-ends-ethiopia (accessed March 2019).

75  Ibid.

76  Discussion with two directors and a board chairman of three Ethiopian human rights
CSOs (28 March 2019).

77  Proclamation 201/2000, Ethiopian Human Rights Commission Establishment
Proclamation, Article 31(1).

78  Ethiopian Human Rights Commission, Human Rights Complaint Handling and
Investigation Directive No 7/2018, Article 5.
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Commission; the responsibilities of investigation officers and mediators;
the procedure for filing and handling complaints; the mediation procedure;
the rights and duties of complainants; the enforcement and follow up of
recommendations; and the procedure for referral to the prosecutor of
persons unwilling to comply with request or recommendation of the
Commission.

The directive provides, furthermore, that complaints can be filed in
oral, written or any other form.”? Though the phrase “any other form” is
not defined, the directive diversifies the modes of filing complaints. This
could be considered as the strength of the directive, as it makes the system
more accessible. In addition, in cases of serious human rights violation, the
complainant’s name can be kept secret at his or her request.80

Investigations can be initiated on a complaint or on the Commission’s
initiative. The directive requires the Commission to initiate investigations
when it learns about a pattern of human rights violation from frequently
filed complaints or other sources.?! The Commission has made a hotline
service available which is used mostly to give advice to the public or refer
complaints for investigation. Three experts are assigned to this service.3?

9  Accountability

The founding law’s stipulations regarding the accountability of the EHRC
lack clarity. General stipulations were incorporated according to which the
Chief Commissioner is accountable to the HOPR and other
commissioners, to the Chief Commissioner.83 The institution submits its
reports to Parliament on a regular basis. Parliament’s appointment of the
commissioners is another process that links the EHRC to the legislature.
Nevertheless, the provisions of the law are vague as to the nature and scope
of Commission’s accountability, and over the years this has opened room
at an unofficial level for the HOPR to intrude unduly into the functions of
the Commission.®* For example, in several instances the Commission has
sent drafts of its reports to members of the Parliamentary Standing

79  Ibid, Article 14.

80  Ibid, Article 17.

81  Ibid, Article 21.

82  Interview with an investigator at the HRC’s investigation directorate (27 March 2019).

83  See note 77, Article 3(2).

84  In some cases, the Commissioners share draft reports to members of the parliamentary
standing committee for legal and administrative affairs. According to sources at the
Commission, such reports often go unpublished or, if they are, see significant changes
to their content.
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Committee for Legislative and Administrative Affairs,3® thereby
abdicating its independence and setting a bad precedent: the fact that the
Commission is accountable to the Parliament does not mean it should seek
the latter’s approval for every step it takes.

The Belgrade Principles86 on the relationship between NHRIs and
Parliament could offer guidance in this regard. These require parliaments
to develop a framework for debating on the activities of NHRIs without
undermining their independence;87 to conduct open discussion on the
recommendations of NHRIs;®® to seek information from public authorities
on the extent of compliance with the recommendations of NHRIs;® to
develop a framework for mutual cooperation;90 and to seek the expert
adviceglof NHRIs in parliamentary proceedings that concern human
rights.

By contrast, the relationship between the EHRC and HOPR is not
articulated in detail and with any clarity. Moreover, little is known about
how Parliament debates the reports and findings of the Commission. The
reporting practice, though, has been much the same as in the routine
examination of performance reports submitted by government agencies.
The only exception to this was in regard to the Commission’s 2016 report
on human rights violations during protests in the Oromia and Amhara
regional states. Surprisingly, even in this case the HOPR ended up doing
nothing other than adopting a resolution stating that it accepts “the free
and independent commission’s investigative report” and requesting that
“the relevant bodies ... implement the recommendation provided in the
report”.”?> Nevertheless, since the publication of the report no single
known measure has been taken to apply its recommendations through
concrete action.

85 Interview with present and former members of staff of the EHRC (25 March 2019).

86  Belgrade Principles on the Relationship between National Human Rights Institutions
and Parliaments (22-23 February 2012).

87  Ibid, Principle I, D, 17.

88  Ibid, Principle I, D, 18.

89  Ibid, Principle I, D, 19.

90  Ibid, Principle II, 20.

91  Ibid, Principle II, 24.

92  Report on the findings of the Ethiopian Human Rights Commission’s investigation
into the human rights situation during the disturbances in parts of Oromia regional
State and the dispute related to issues of identity and self-administration raised by the
Qemant nationality in Amhara regional state and the resolution passed by the Federal
Democratic Republic of Ethiopia House of Peoples’ Representatives (June 2016), p xii.
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With the exception of its inaugural report in 201 1,73 the Commission
essentially just reports on its own routine activities rather than on the
human rights situation in the country.94 Even so, the 2011 report tends to
paint a rosy picture that does not reflect the reality on the ground. The
following extract offers a good illustration of this:

It is only recently, and after much sacrifice by the people led by the EPRDF,
that a new era capable of enabling an all-round respect and enforcement of
the human rights of the people dawned. Thus, it is only as of 1991 that
genuine, pro-people democratisation was initiated in Ethiopia under the
stewardship of the current political leadership. The series of political and
structural decisions taken by the government as integral parts of
democratisation — in the form of the establishment of the enabling legal and
institutional frameworks — have, furthermore, introduced significant changes
in the nation’s socio-political environment conducive to the genuine
promotion and protection of human rights and freedoms.”®

Paradoxically, the report was issued at a time when Ethiopia was
implementing controversial laws®® that threatened fundamental human
rights. Both during and after the period covered in the report, the country
was imposing severe restriction on freedom of expression and stood
accused of “frequent breach” of protection against torture.””

Furthermore, senior government officials who participated in a
televised discussion on good governance identified internal and external
challenges facing Ethiopia’s NHRIs, concluding that the performance of
these institutions was unsatisfactory and that government support of them
was poor.98 In the same discussion, the Chief Ombudsperson commented
that government organs are often unwilling to respond to the requests of
her institution, sometimes to the extent of threatening investigators and
complainants.99

93  Inaugural Report of the Ethiopian Human Rights Commission (February 2011).

94  Annual reports of the EHRC for 2014-2018 and broadcast discussion by senior
government officials on Ethiopian state television (2 May 2013). None of these reports
describe the situation of human rights in the country, identify perpetrators of
violations, or note redress measures taken to correct wrongs or remedial measures that
were requested.

95  See note 93.

96 See Proclamation No 621/2009, Proclamation to Provide for the Registration and
Regulation of Charities and Societies, Proclamation No 652/2009, Anti-Terrorism
Proclamation.

97 CAT/c/ETH/CO/1/, Concluding Observations of Committee against Torture,
Ethiopia (20 January 2011).

98 Discussion on good governance among senior federal government officials, Ethiopia
Radio and Television Enterprise (12 October 2012), ERTV Ref. No ESR 641 A.

99  Ibid.
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These manifestations of political interference in the mandate of the
Commission underline the fact that the challenges affecting the credibility
of the Commission are not entirely external. To be, and be seen as,
independent, the EHRC needs to undertake principled engagement.
Adopting and applying some of the principles discussed above would
undoubtedly improve its independence and effectiveness. Equally relevant
is its accountability to the general public: so far, little that is known has
been done in this regard. The Commission can draw lessons from the
customs of similar institutions in other countries. Some NHRIs, for
instance, issue a public accountability statement!?? in which they state
their accomplishments and challenges. NHRIs in Ethiopia should do the
same thing, over and above reporting to Parliament.

10 The Commission’s major activities

Over the past 15 years, the Commission has carried out a number of useful
activities. These have focused on raising awareness of human rights
through print and broadcast media; short-term training; publications;
hosting and sponsoring human rights discussion forums; and supporting
legal aid programmes to provide free legal assistance to indigent
persons.

Human rights training was delivered to Members of Parliament, media
professionals, government officials, police officers, prison officers,
schoolteachers and persons with disabilities. Since the establishment of
branch offices, the EHRC’s training programmes have extended their
geographical reach and reached larger audiences.

Moreover, the monitoring department has carried out frequent visits to
prisons and police stations. In 2012 it visited 170 police stations across the
country and issued reports on the human rights situation of persons in
police custody.102 In the same year, a report entitled Human Rights
Protection Monitoring in Ethiopian Prions was published. 103 The Commission
observed the 2010 national election and published a report on it; 194 it also

100 Kenya Human Rights Commission, Public Accountability Statement: Statement of
Success and Challenges 2003-2008 (31 July 2008).

101 See note 93. See also annual reports of the EHRC (2014, 2015, 2016, 2017, 2018).

102 Ethiopian Human Rights Commission, Report on the Situation of Human Rights of
Persons in Police Custody (May 2012).

103 Ethiopian Human Rights Commission, Human Rights Monitoring in Ethiopian
Prisons Primary Report (June 2012).

104 Ethiopian Human Rights Commission, Monitoring Report of the Fourth Round
General Election of the Federal Democratic Republic of Ethiopia (September 2011).
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observed the 2015 national election, but the whereabouts of the
accompanying report are unknown.

Investigating human rights violations is a key component of the
Commission’s mandate. The adoption of the Human Rights Complaint
Handling and Investigation Directive, the provision of a hotline service,
and the introduction of mediation and legal advice services have
contributed to better implementation, with the number of complaints filed
increasing every year. A total of 7,551 complaints were filed in five years:
1,124 in 2014; 1,437 in 2015; 1,419 in 2016; 2,013 in 2017; and 1,558 in
2018. Each year at least 50-60 per cent of complaints filed are rejected for
lack of mandate.'% A maximum of 18 per cent'% and minimum of 10.8
per cent'%7 of the complaints filed are referred for investigation.

A notable development in the Commission’s experience in human
rights investigation was the report issued in 2016. It showed that serious
human rights violations were committed in the territories of Oromia and
Ambhara regional states.'9 The EHRC’s investigation and reporting of
these situations was a positive step towards implementing its mandate.
However, the way the process ended raise serious concerns about the role
of the EHRC. The report concludes that the measures taken by security
forces following the protests in the Oromia region “to save lives ... to save
government investment and public property, to preserve the constitutional
order and to prevent further destruction were necessary and proportional

to contain the disturbances”.1%?

Given the scale of the violations that occurred, the Commission ought
to have focused on the plight of the countless victims rather than on
rushing to give a verdict on the proportionality of the measures taken. This
is a matter worth serious consideration as it raises questions about its
independence and impartiality. To play its role in protecting human rights,
the Commission needs to exercise maximum caution to ensure that its
work is not manipulated in the service of partisan agendas aiming to
perpetuate impunity. Other investigations by the Commission (for
example into alleged human rights violations in conflicts in Gedeo,
Hawassa and Woklite) are yet to be made public. The founding law
envisages public reporting by the EHRC on the state of human rights in the

105 Seventy-five per cent, 52 per cent, 56 per cent, 53 per cent, and 61 per cent of
complaints filed in 2014, 2015, 2016, 2017 and 2018, respectively, were rejected for
lack of mandate.

106 Ethiopian Human Rights Commission, Annual Report (2015).

107 Ethiopian Human Rights Commission, Annual Report (2016).

108 See note 92.

109 Ibid, p 57.
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country. The EHRC should discharge this mandate and the HOPR should
ensure that it does so.

The EHRC has undertaken a joint project with the Ministry of Foreign
Affairs to enable the government of Ethiopia to comply with its treaty
obligations in the African and UN human rights systems. Supporting
treaty reporting is hence a field of activity where the Commission has made
a significant contribution. Prior to 2008, Ethiopia complied with its
reporting obligations in the case of only two treaties, namely the
Convention on the Rights of the Child (CRC) and the Convention on the
Elimination of All forms of Discrimination against Women (CEDAW),
having submitted periodic reports to the committees concerned.'!? The
Ministry of Foreign Affairs was able to implement a treaty-reporting
project with the support of the EHRC and the OHCHR East Africa
Regional Office. The Ethiopian government was, as a result, able to submit
several overdue reports to the African Commission on Human and
Peoples Rights, the Committee against Torture, the Committee on
Economic Social Cultural Rights, and the UN Human Rights Council.
These reports, except for the one submitted to the Human Rights Council,
were all overdue reports submitted for the first time after more than a
decade.!!!

The ratification of human rights treaties is one mechanism for
upholding accountability and protecting human rights. The EHRC could
have contributed in this regard by encouraging the government to ratify the
various human rights treaties and optional protocols to which it is not a
party. For instance, Ethiopia has not ratified the Protocol of the African
Court on Human and Peoples’ Rights, nor is it a party to any optional
protocol. Although the Commission has the power to recommend the
revision of existing laws or enactment of new laws or policies, there is no
evidence that it has exercised this power with regard to international
treaties.

110 E Brems, “Ethiopia before the United Nations Treaty Monitoring Bodies”, 20(1-2)
Afrika Focus (2007), p 53.

111 Ethiopia’s human rights reports were examined by the African Commission on
Human and People’s Rights, the UN Human Rights Council, Committee against
Torture, Committee on Economic, Social and Cultural Rights. Concluding
Observations of the African Commission on Human and Peoples Rights: Ethiopia,
471 Ordinary Session (11-26 May 2010); Universal Periodic Review Conclusions and/
or Recommendations: Ethiopia, A/HRC/13/17 (4 January 2010); Concluding
Observations of the Committee against Torture: Ethiopia, CAT/C/ETH/CO/1
(20 January 2011); and Concluding Observations of the Committee on Economic,
Social and Cultural Rights: Ethiopia, E/c.12/ETH/Co/1-3 (18 May 2012).
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11 Conclusion

The EHRC’s founding law vested it with powers that, by and large, are
compliant with the Paris Principles. Indeed, the Commission has carried
out activities that are of relevance to protecting human rights and
upholding the rule of law. It has conducted extensive education
programmes. Its translation of the core international human rights treaties
into local languages and its support to the government in treaty reporting
were commendable endeavours. Efforts were also made to systematise
investigations, and prison monitoring is conducted regularly.

For all that, the Commission faces internal and external challenges
that undermine its ability to function as an independent and effective
NHRI. Several factors contribute to this situation. From the outset, the
process that led to the establishment of the Commission was sluggish and
the process of opening branch offices took even longer. In view of these
delays, it is not inappropriate to question the commitment of the
legislature. The founding law recognises the autonomous status of the
Commission but requires it to seek the approval of the HOPR for the
simple administrative activity of opening branch offices.

Furthermore, parliamentary deliberation on the state of human rights
in Ethiopia is a rare occurrence. The EHRC seldom submits investigation
and monitoring reports, while Parliament for its part has never requested
them. Instead, a dubious precedent was set when the Commission began
seeking the agreement of the Parliamentary Committee for Legal and
Administrative Affairs before finalising certain of its investigative findings.
It would appear that the Committee and EHRC have a tacit understanding
in terms of which the latter abdicates its mandate to issue public reports.
Moreover, although the Commission has persistently highlighted its
budgetary challenges, the legislature has done little for it other than
promulgate its founding law and appoint its leadership. The Commission’s
budget is determined at the discretion of the Ministry of Finance and
Economic Development, with its outreach capacity continuing to be
handicapped by financial constraints. 112

The Commission was less active in finding remedy to human rights
violations. While the number of complaints received increases every year,
only a small percentage of them are investigated, in addition to which no
mechanism is in place to follow up on the investigations. The

112 Annual reports, Ethiopian Human Rights Commission (2014, 2015, 2016, 2017,
2018).
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Commission’s investigative work in general suffers from various
limitations. Its inability to publish regular reports on the state of human
rights in the country is but one example of them. The few reports that are
published lack consistency and suffer from a credibility deficit.

Moreover, the EHRC has never exercised its power to make
recommendations for the revision of existing laws or enactment of new
ones. It is yet to enter into meaningful partnership with civil society. The
limited relationship it has is based on mutual mistrust. Correspondence
between the Commission and Human Rights Watch offers a good example
to this. A letter by the executive director of Human Rights Watch pointed
that the Commission was silent in a number of “worrying situations”
where it “should have been gravely concerned”, and “show[ed] no
evidence of independence”. The letter concluded by stating that “most
helpful would be a description of the number and type of individual
complaints EHRC has received, the investigations and remedies it has
sought, and any public statements and reports that it has produced”.113

The UN Committee against Torture in 2011 observed that while police
and prison officers made “routine use of torture,” 14 the Commission did
not report on it. The Committee requested that the government support the
EHRC in conducting unannounced visits to places detention, 115 given that
the Prison Administration Commissions allows visits only if the
Commission announces them in advance.!'® These recommendations
stemmed from the Committee’s assessment that the EHRC needed to do
more to be compliant with the Paris Principles. The recommendation that
the government take measures to strengthen the NHRIs is one it also
accepted during the Universal Periodic Review.!!7 It should be noted that
senior government officials too have come to the view that the

113 Human Rights Watch, Letter to Chief Commissioner Tiruneh Zena, RE: EHRC Letter
to Human Rights Watch (16 February 2011).

114 CAT/c/ETH/CO/1, Concluding Observations of the Committee against Torture (20
January 2011).

115 See, for instance, the Concluding Observations of the Committee against Torture,
where concern is expressed about “credible reports” of the frequent occurrence of
torture.

116 Interview with a human rights expert at the Ethiopian Human Rights Commission (2
April 2019).

117 Universal Periodic Review Conclusions and/or Recommendations Ethiopia, A/
HRC/13/7 (4 January 2010). See also African Commission on Human and Peoples
Rights, Concluding Observations and Recommendations on the initial, 1st, 2nd, 3rd,
and 4th Periodic Reports of the Federal Democratic Republic of Ethiopia, available at
http://www.achpr.org/files/sessions/47th/conc-obs/ 1st-4th (12-26 May 2010).
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performance of the EHRC is unsatisfactory and that government support
for it is weak.!18

As Zimbler has observed, one of the key challenges to NHRIs in Africa
is that oftentimes they are seen as complicit in government human rights
abuses.'” He remarks that “taking history as a guide, accusations of this
kind are appropriate, and even desirable, in the African context”.1?0 The
past 15 years’ experience of the EHRC does not seem an exception to this.
It is thus remains for it to earn credibility through independent and
effective performance. The way forward would lie, inter alia, in publishing
independent human rights reports; seeking, or at least advocating for,
redress where violations are identified; and taking steps to guarantee
pluralism in its composition and the accessibility of its services to the
people of Ethiopia.
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PART B. SELECTED HUMAN RIGHTS DOCUMENTS AND
MATERIALS

B.1 Constitutional framework

The Ethiopian Constitution of 0f 1995 merely confers powers to the House
of Peoples’ Representative (HOPR) to create a NHRI. It states as follows:

Article 55

Powers and Functions of the House of Peoples’ Representatives

1. The House of Peoples’ Representatives shall have the power of
legislation in all matters assigned by this Constitution to Federal
jurisdiction.

14. Tt shall establish a Human Rights Commission and determine by law
its powers and functions.

B.2 Legislative and regulatory instruments

There are two main pieces of regulation that set up the Ethiopian Human
Rights Commission.

Ethiopian Human Rights Commission Establishment Proclamation
PROCLAMATION No 210/2000

A PROCLAMATION TO PROVIDE FOR THE ESTABLISHMENT
OF THE HUMAN RIGHTS COMMISSION

WHEREAS, the goal to jointly build one political community founded on
the rule of law, as one of the basic objectives of the nations/nationalities
and peoples, of Ethiopia, is to be achieved by guaranteeing respect for the
fundamental rights and freedoms of the individual and of nations/
nationalities an peoples;

WHEREAS, the immense sacrifices paid by the people of Ethiopia, in the
protracted struggle they waged with a view to bringing about democratic
order and to enhancing their socio-economic development, calls for paving
the way for the unfettered protection of human rights;
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WHEREAS, the Constitution of the Federal Democratic Republic of
Ethiopia guarantees respect for peoples' rights and freedoms and provides
that Federal and Regional government organs, at all levels, and their
respective officials shall have the responsibility and duty to respect and
enforce said rights and freedoms;

WHEREAS, it is found necessary to establish a Human Rights
Commission, as one of the organs that play a major role in enforcing such
rights and freedoms, and to determine its powers and functions, by law, in
conformity with the provisions of the Constitution;

NOW, THEREFORE, in accordance with sub-Articles (1) and (14) of
Article 55 of the Constitution, of the Federal Democratic Republic of
Ethiopia, it is hereby proclaimed as follows:

PART ONE: General Provisions
1. Short Title

This Proclamation may be cited as the “Ethiopian Human Rights
Commission Establishment Proclamation No 210/2000.”

2. Definitions

Unless the context requires otherwise, in this Proclamation:

1) “Appointee” means the Chief Commissioner for Human Rights, the
Deputy Chief Commissioner or Commissioner heading the children and
women affairs, and commissioners at the level of branch offices,
appointed by the House, in accordance with this Proclamation;

2) “Staff” includes department heads, professionals and other support staff
of the Commission;

3) “Family Member” means a person of relation by consanguinity or
affinity, in accordance with the Civil Code of Ethiopia;

4) “House” means the House of Peoples' Representatives of the Federal
Democratic Republic of Ethiopia;

5) “Human Right” includes fundamental rights and freedoms recognized
under the Constitution of the Federal Democratic Republic of Ethiopia
and those enshrined in the international agreement ratified by the
country;

6) “Person” means any natural or juridical person;

7) “Region” means any of those specified under Article 47(1) of the
Constitution of the Federal Democratic Republic of Ethiopia and, for the
purposes of this Proclamation, includes the Addis Ababa City
Administration and the Dire Dawa Administration;
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8)
9)

10)

1Y)

2)

D

2)

5.

“Government” means the Federal, or a Regional Government;

“Third Party” means a deputy, an association or a non-governmental
organization representing an individual or a group;

“Investigator” means a staff assigned, by the Chief Commissioner, to
conduct investigation.

Establishment

The Human Rights Commission of Ethiopia (hereinafter referred to as
“the Commission”) is hereby established as an autonomous organ of the
Federal Government having its own juridical personality.

The Commission shall be accountable to the House.
Scope

This Proclamation shall also apply to violation of human rights
committed in any Region.

Provisions of this Proclamation set out in the masculine gender shall also
apply to the feminine gender.

Objective

The objective of the Commission shall be to educate the public be aware of
human rights see to it that human rights are protected, respected and fully
enforced as well as to have the necessary measure taken where they are
found to have been violated.

6.

Powers and Duties

The Commission shall have the powers and duties to:

1Y)

2)

3)

4)

5)

ensure that the human rights and freedoms provided for under the
Constitution of the Federal Democratic Republic of Ethiopia are
respected by all citizens, organs of state, political organizations and other
associations as well as by their respective officials;

ensure that laws, regulations and directives as well as government
decisions and orders do not contravene the human rights of citizens
guaranteed by the Constitution;

educate the public, using the mass media and other means, with a view to
enhancing its tradition of respect for, and demand for enforcement of,
rights upon acquiring sufficient awareness regarding human rights;

undertake investigation, upon complaint or its own initiation, in respect
of human rights violations;

make recommendations for the revision of existing laws, enactment of
new laws and formulation of policies.
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6) provide consultancy services on matters of human rights;

7) forward its opinion on human rights reports to be submitted to
international organs;

8) translate into local vernaculars, international human rights instruments
adopted by Ethiopia and disperse same;

9) participate in international human rights meeting, conferences or
symposia;
10) own property, enter into contracts, sue and be sued in its own name;

11) perform such other activities as may be necessary to attain its objective.

7. Limitation of Power

The Commission shall have full powers to receive and investigate all
complaints on human rights violations made against any person, save
cases brought before the House, the House of the Federation, Regional
Council or before the courts of law, at any level.

8. Organization of the Commission

The Commission shall have:

1) a Council of Commissioners;

2) (a)a Chief Commissioner;
(b) a Deputy Chief Commissioner;
(c) a Commissioner heading the Children and Women affairs,
(d) Others Commissioners and
(e) the necessary staff.

11. Head Office

The Commission shall have its Head Office in Addis Ababa and it may
have branch offices at any place as may be determined by the House.

Appointment

1) The Chief Commissioner, the Deputy Chief Commissioner and other
Commissioners shall be appointed by the House.

2) The appointment of the Chief Commissioner, the Deputy Chief
Commissioner and of other Commissioners shall be made as under the
following selection procedure:

(a) the appointees shall be recruited by a Nomination Committee to be
formed pursuant to Article 11 hereunder;

(b) the nominees shall have to receive the support of a two-thirds vote of
the members of the Committee;

(c) the list of nominees shall be presented to the House, by the Speaker,
for it to vote upon;
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(d) the nominees shall be appointed upon receipt of the support of a
two-thirds vote of the House.

Composition of the Nomination Committee

The Nomination Committee shall have the following members:

12,

1Y)
2)
3)

4)

5)
6)
7)
8)
9)

the Speaker of the House Chairperson
the Speaker of the House of the Federation Member(s)

seven members to be elected from Members among members of the
House the Federation

two members of the House to be elected by joint agreement of opposition
parties having seats in the House

The President of the Federal Supreme Court

a representative of the Ethiopian Orthodox Church
a representative of the Ethiopian Islamic Council

a representative of the Ethiopian Evangelical Church
a representative of the Ethiopian Catholic Church

Criteria for Appointment

Any person who:

13.

14.

1Y)

2)
3)

4)
5)
6)
7)
8)

1Y)
2)

1Y)

is loyal to the Constitution of the Federal Democratic Republic of
Ethiopia;

upholds respect for human rights;

is trained in law or other relevant discipline or has acquired extensive
knowledge through experience;

is reputed for his diligence, honesty and good conduct;
has not been convicted for a criminal offence;

is an Ethiopian national;

is of enough good health to assume the post;

is above thirty-five years of age may be an appointee.

Accountability
The Chief Commissioner shall be accountable to the House.

The Deputy Chief Commissioner and other Commissioners shall be
accountable to the Chief Commissioner.

Term of the Office

The term of office of an appointee shall be five years.
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3)

15.

D

2)

16.

D

2)

17.
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Upon expiry of the term of office specified Under Sub-Article(1) of this
Article, the appointee may be re-appointed.

a person discharged from responsibility or removed from office, as under
Article 15, shall not, unless re-appointed, assume a seat in legislative,
executive and judicial organs for about six months thereafter.

Grounds for Removal of an Appointee

An appointee may be removed from office or discharged from

responsibility upon the faring circumstances:

(a) upon resignation subject to a three-month prior written notice;

(b) where it is ascertained that he is incapable of properly discharging
his duties, due to illness;

(c) where he is found to have committed an act of human rights
Violation;

(d) where he is found to be corrupt or to have committed other unlawful
act;

(e) where it is ascertained that he is of manifest incompetence;

(f) upon termination of his term of office.

Within six months of the removal or discharge of an appointee, as under
Sub-Article (1) of this Article, another appointee shall be made to replace
him.

Procedure for Removal of an Appointee

An appointee shall be removed from office, upon the grounds specified
under Article 15(1)(b-e) hereof, subsequent to investigation of the matter
by a Special Inquiry Tribunal to be formed pursuant to Article 17.

an appointee shall be removed from office, where the House finds that
the recommendation submitted to it, as supported by the majority vote of
the Special Inquiry Tribunal, is correct and where it upholds same by a
two-thirds majority vote.

Composition of the Special Inquiry Tribunal

The Special Inquiry Tribunal shall have the following members:

D
2)
3)
4)

5)

the Deputy Speaker of the House Chairperson
the Deputy Speaker of the House of the Federation Member(s)
three members to be elected by the House

a member of the House to be elected by joint agreement of opposition
parties having seats in the House

the Vice-President of the Federal Supreme Court
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18.

1Y)

2)

Prohibition to Engage in Other Employment

An appointee shall not be allowed to engage in other gainful, public or
private employment during his term of office.

Notwithstanding the provisions of sub-Article (1) of this Article, the
House may allow otherwise in consideration of the particular profession
in which the appointee is required to make contribution.

PART TWO: Powers and Duties of Appointees

19.

1Y)

2)

3)

4)

5)

Powers and Duties of the Chief Commissioner

The Chief Commissioner shall be the top executive of the Commission
and, as such, shall exercise the powers and duties of the Commission
provided for herein.

Without prejudice to the generality stated under Sub-Article (1) of this

Article, the Chief Commissioner shall:

(a) employ and administer the staff, in accordance with directive to be
adopted by the Council of Commissioners.

(b) prepare and submit to the House, the budget of the Commission
dealt upon by the Council of Commissioners; and implement same
upon approval:

(c) transfer a case where he has sufficient grounds, from one
investigation section or investigator to another; or investigate, him-
self, a case of human right violation committed anywhere;

(d) undertake study of recurrent cases of human right violations and
forward together with remedial proposals to the House;

(e) give his opinion on reports prepared by the Federal Government in
respect of human rights protection;

(f) prepare, and submit to the House, draft legislation on human rights;
give his opinion on those prepared otherwise;

(g) submit a report, to the House, on matters of human rights and on the
activities of the Commission;

(h) take part in meetings by way of representing the Commission,
establish working relations with Federal and Regional government
organs as well as with non- governmental organizations;

(1) Organize, Coordinate and follow up branch offices;

() perform such other activities as may be assigned to him by the
House.

The Chief Commissioner may, to the extent necessary for the efficient
performance of the Commission, delegate part of his powers and duties,
other plan those specified under sub-Article 2(b), (f) and (g) of this Article
and Article 35(2), to Commissioners or other officials of the
Commission.

assist the Chief Commissioner in planning, organizing, directing and
coordinating the activities of the head office of the Commission,;

undertake the activities of the Chief Commissioner, in the absence of the
latter;
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carry out such other activities as may be assigned to him by the Chief
Commissioner.

Powers and Duties of the Commissioners of Branch Offices

In addition to exercising, within the local jurisdiction of a branch office,
the powers and duties vested in the Commission, other than those specified
under Sub-Articles (7) and (9) of Article 6 of this Proclamation; the
Commissioner shall, as the superior head of a branch office, have the
following powers and duties:

D
2)

3)

4)

5)

6)

to transfer a case from one investigation section or investigator to another
or to conduct investigation himself, where it has a good cause;

to submit, to the Chief Commissioner, a detailed report on matters of
human rights;

to direct and organize the branch office as well to administer its
professionals and support staff, in accordance with directive issued by the
Commission;

to effect payments in accordance with the budget allocated to the branch
office;

to establish working relations, as a representative of the branch office,
with Regional government organs and non-governmental organizations
operating within the Region;

to perform such other activities as may be assigned to him by the Chief
Commissioner.

PART THREE: Rules of Procedure of the Commission

The Right to Lodge Complaints

23.

1Y)

2)

3)

4)

1)

A complaint may be lodged by a person claiming that his rights are
violated or, by his Spouse, family member, representative or by a third
party.

The Commission may, in consideration of the gravity of the human right
violation committed, receive anonymous complaints.

Without prejudice to provisions of Article 7 of this proclamation, the
right to lodge complaints, as under this Proclamation, shall be no bar to
the institution of criminal or civil proceedings over the same case.

The Commission shall receive and investigate complaints, free of any
charge.

Lodging Complaints

A complaint may be lodged, with the Commission, orally, in writing or in
any other manner.
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2)

3)

24.
1y

2)

25.

Complaints shall, to the extent possible, be submit- ted together with
supporting evidence.

Complaints may be made in Amharic or in the working language of a
Region

Investigation

The Commission may conduct investigation on the basis of complaints
submitted to it.

The Commission shall have the power to conduct investigation, on its
own initiation, where it so finds necessary.

Ordering the Production of Evidence

In order to undertake necessary examination, within a reasonable time, the
Commission may order that:

1Y)

2)
3)

26.
1

2)

3)

4)

27.

1Y)

2)

those complained against appear, for questioning or that they submit
their defence.

witness appear, and give their testimony;

any person in possession of evidence, relevant to the case, produce same,
Remedies

The Commission shall make all the effort it can summon to settle,
amicably, a complaint brought before it.

It shall notify, in writing, the findings of its investigation, and its opinion
thereon, to the superior head of the concerned organ and to the
complainant.

The remedy proposed by the Commission, pursuant to this Article, shall
expressly state that the act having caused the grievance be discontinued,
that the directive having caused the grievance be rendered inapplicable
and that the injustice committed be redressed or that any other
appropriate measure be taken.

Complaints submitted to the Commission shall be accorded with due
response, within a short period of time.

The Right to Object

Any complainant or accused shall have the right to object to the official,
next in hierarchy, where he is aggrieved by a remedy proposed by a
subordinate appointee or official of the Commission, within one month
from the time he is notified, in writing, of such proposed remedy.

An appointee or official who receives an objection, pursuant to Sub-
Article (1) of this Article, may modify, stay the execution of, reverse or
confirm the remedy having been proposed.
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3) The decision to be rendered by the chief commissioner shall be final.
28. Duty to Notify of Fault

Where the Commission, in the process of conducting investigations,
believes that a crime or an administrative fault is committed, it shall have
the duty to, forth with, notify in writing immediately to the concerned
organ or official.

29. Overlap of Jurisdiction

1) Where cases falling both under the jurisdiction of the Commission and of
the Institution of the Ombudsman materialize, the question of which of
them would investigate shall be determined upon their mutual
consultation.

2) Failing determination of the matter, as under Sub-Article (1) of this
Article, the organ before which the case is lodged shall undertake the
investigation.

PART FOUR: Administration of the Council of Commissioners and
Staff of the Commission Council of the Commissioners

1) Council of the Commissioners (hereinafter referred to a “the Council”) is
hereby established.

2) The Council shall have the following members:
(a) the Chief Commissioner Chairperson
(b) the Deputy Chief Commissioner Deputy Chairperson
(c) other Commissioners Members

3) The Council shall elect its secretly from among its members.
4) The Council may draw-up its own rules of procedure.

31. Powers and Duties of the Council

The Council shall have the following powers and duties:

1) to adopt directives and by-laws necessary for the implementation of this
Proclamation;

2) to discuss on the draft budget of the Commission;

3) to adopt staff regulations in conformity with the basic principles of
federal civil service laws;

4) to appoint department heads of the Commission and branch offices of
same;

5) to examine, and decide on, cases, petitions or complaints submitted to it
in relation to staff administration, within short period of time;
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6) to appoint heads, at the level of branch offices, of the children and
women affairs department;

7) to hear disciplinary cases, relating to department heads.
32. The Right to Appeal

1) Any department head of the Commission aggrieved by administrative
decisions rendered by the Council may appeal to the Speaker of the
House within one month from the date such decision has been made.

2) the decision rendered pursuant to Sub-Article (1) of this Article shall be
final.

33. Utilization of Outside Professionals

The Commission may utilize, for a specific task and for a definite duration,
outside professionals necessary for its functions, subject to making
appropriate remunerations.

34. Observance of Secrecy

Unless ordered by a court or otherwise permitted by the Chief
Commissioner, any appointee or staff of the Commission or any
professional employed pursuant to Article 33 of this Proclamation, shall
have the obligation not to disclose, at all times, any secret known to him in
connection with his duty.

35. Immunity

No:

1) appointee, or
2) investigator
of the Commission may be arrested or detained without the permission of

the House or the Chief Commissioner, respectively, except when caught in
Flagrante delicto, for a serious offence.

PART FIVE: Miscellaneous Provisions
36. Budget

1) The budget of the Commission shall be drawn from the following
sources:
(a) budgetary subsidy to be allocated by the government;
(b) assistance, grant and any other source.
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38.

2)

1
2)
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Of the monies obtained from the sources mentioned under sub-Article (1)
of this Article, an amount equivalent to a quarterly portion, shall, in
advance, be deposited at the National Bank of Ethiopia, or at another
bank designated by the Bank, and shall be utilized, in accordance with
financial regulations of the government, for purposes of implementing
the objectives of the Commission.

Books of Accounts

The Commission shall keep complete and accurate books of accounts.

The accounts of the Commission shall be audited, annually, by an organ
to be designated by the House.

Duty to Cooperate

Any person shall provide the necessary assistance, with a view to helping
the Commission exercise its powers and duties.

39.

40.

41.

1Y)
2)

3)

1)

2)

1)

2)

Reporting

The Commission shall issue an official report, as may be necessary.

The Commission shall exercise transparency in respect of its mode of
operation, including issuance of regular reports.

Notwithstanding the provisions of sub-Article (2) of this Article, the
Commission shall have the duty to exercise caution in respect of matters
to be kept secret, with a view to not endangering national security and
well-being or to protecting individual lives.

Non-Answerability for Defamation

No complaint lodged pursuant to this Proclamation, shall, entail liability
for defamation.

No report of the Commission submitted to the House, on the findings of
an investigation under- taken, nor any other correspondence of the
Commission, relating to its activities, shall entail liability for defamation.

Penalty

Any person who, having received summons from the Commission, or
been called upon by it otherwise, does not appear or respond, without
good cause, within the time fixed or is not willing to produce a document
or to have same examined, shall be punishable with imprisonment from
one month to six months or with a fine from two hundred to one
thousand Birr or with both.

Any person who causes harm to witnesses before the Commission or to
persons having produced a document before it or who, without good
cause, fails to take measures within three months from receipt of reports,
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recommendations and suggestions of the Commission or does not state
the reasons for such failure shall be punishable with imprisonment from
three to five years or with a fine from six thousand to ten thousand Birr or
with both; unless punishable with more severe penalty under the penal
law.

42. Transitory Provisions

Complaints on violation of human rights that are under investigation by
the House, prior to the enactment of this Proclamation, shall be
investigated by this Commission.

43. Inapplicable Laws

No law or practice, inconsistent with this Proclamation, shall be applicable
in respect of matters provided for in this Proclamation.

44. Effective Date

This Proclamation shall enter into force as of the 4th day of July, 2000
Done at Addis Ababa, this 4th day of July, 2000.
NEGASO GIDADA (DR.)

PRESIDENT OF THE FEDERAL DEMOCRATIC REPUBLIC OF
ETHIOPIA



THE KENYA

NATIONAL COMMISSION ON
HUMAN RIGHTS

Ken Obura™

PART A. INTRODUCTORY COMMENTARY
1 Introduction

This chapter examines the framework and operation of the Kenya
National Commission on Human Rights (KNCHR) with a view to
evaluating its effectiveness in promoting and protecting human rights in
Kenya. The discussion is divided into four parts that focus in turn on the
KNCHR'’s history, structure, mandate and public accountability. The
analysis reveals that despite its firm constitutional and legislative
foundation, the KNCHR faces a number of challenges that hamper its
effectiveness in the promotion and protection of human rights. These
